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)        Employing  School  Administrators 
by  Contract 

by  Robert  P.  Joyce 


In  1993  the  North  CaroHna  General  Assembly  launched 
a  revolution  in  the  employment  of  principals  and  cen- 
tral office  administrators  in  the  state's  public  schools: 
No  longer  would  people  entering  those  positions  be  eli- 
gible for  tenure.  Instead  they  would  be  employed  under 
contracts  of  a  limited  term.  Boards  of  education  would 
be  free  to  terminate  that  employment  at  the  end  of  the 
contract  term  for  any  reason  that  was  not  arbitrary  or 
capricious,  personal,  political,  or  discriminatory. 

The  1993  legislation  embodying  these  changes 
scheduled  the  revolution  to  begin  luly  1,  1995.'  That 
two-year  preparation  period  gave  lawyers  digging 
through  the  legislation  time  to  uncover  troubling  ques- 
tions: Were  assistant  principals  to  be  employed  under 
the  new  contracts?  Should  probationary  principals  and 
supervisors  remain  on  the  tenure  track  or  should  they  be 
employed  under  the  new  contracts?  How  should  admin- 
istrators with  the  title  director  be  employed?  What  about 
coordinators^  Could  administrators  bargain  away  their 
tenure  rights? 

In  addition  to  these  legal  ambiguities,  questions 
arose  about  the  wisdom  of  some  of  the  new  law's  provi- 
sions. Was  it  wise  for  the  statute  to  specify  that  every 
contract  after  an  administrator's  first  must  be  for  four 
years?  Wasn't  the  renewal  and  appeals  process  unduly 
cumbersome?  Shouldn't  there  be  a  provision  for  tem- 
porar)'  or  interim  employment  of  administrators? 

On  lune  30,  1995,  the  last  day  before  the  revolu- 
tion was  to  begin,  the  General  Assembly  passed  legisla- 
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tion  addressing  some  of  these  legal  and  policy  concerns. 
Two  weeks  earlier  a  conference  of  school  superinten- 
dents, personnel  officers,  and  lawyers  had  gathered  at 
the  Institute  of  Government  to  prepare  for  the  revolu- 
tion. They  asked  the  questions  addressed  below.  The 
questions  remained  unanswerable  during  that  two- 
week  period,  because  it  could  not  be  known  whether  the 
governing  law  was  the  1993  law  or  the  1995  bill.  The 
passage  of  the  1995  law,-  entitled  "An  Act  to  Clarify  the 
Law  Regarding  Contracts  for  School  Administrators," 
did  not  answer  with  precision  every  question  that  had 
arisen,  but  it  went  a  long  way  to  eliminating  some  of  the 
greatest  ambiguities.  The  primary  provisions  of  the  new 
law  are  codified  at  Section  115C-287.1  of  the  North 
Carolina  General  Statutes  (G.S.). 

The  answers  in  this  article  are  based  on  that  new  law. 


Term  of  the  Contract 

Basic  notions.  The  new  statute  provides  that  cov- 
ered administrators  are  to  be  employed  under  contracts 
of  two  to  four  years'  duration.  Each  contract  must  end 
on  lune  30  of  the  final  twelve  months  of  the  contract.  A 
board  of  education  may  decide  not  to  employ  an  ad- 
ministrator under  a  new  contract  when  an  old  one  ex- 
pires for  any  reason  that  is  not  arbitrary  or  capricious, 
personal,  political,  or  discriminatory. 

1.  When  must  boards  of  education  start  employ- 
ing principals,  assistant  principals,  supervisors,  and 
directors  under  the  new  system? 

2.  1995  N.C.  Sess.  Laws  ch.  369. 
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Because  the  law  was  ratified  on  the  last  day  of  June 
and  became  effective  on  the  first  day  of  July,  it  would 
have  been  unreasonable  to  expect  school  systems  to 
have  contracts  in  place  for  aU  principals,  assistant  prin- 
cipals, supervisors,  and  directors  by  July  1,  1995,  the 
date  the  new  law  took  effect.  Given  that  that  was  not 
possible,  the  next  best  thing  was  for  systems  to  act  with 
dispatch  to  have  contracts  in  place  as  quickly  as  pos- 
sible. School  units  should  act  immediately  to  bring  un- 
der contract  any  covered  employees  still  not  under 
contract. 

2.  Can  we  backdate  contracts  to  July  1,  1995,  so 
that  they  may  run  for  two  years  and  expire  June  30, 
1997? 

Administrators  continuing  on.  In  the  case  of  admin- 
istrators who  were  in  the  school  system's  employ  on 
July  1,  1995,  and  who  were  continuing  after  that  date,  it 
was  probably  reasonable  in  the  first  ten  or  twelve  weeks 
after  the  new  law  became  effective  to  backdate  the  con- 
tract to  July  1,  1995  (assuming  that  the  parties  entered 
the  contract  with  reasonable  dispatch  after  that  date)  so 
that  it  might  expire  June  30,  1997,  if  that  arrangement 
was  agreeable  to  both  parties.  If  the  salary  under  the 
contract  was  higher  than  the  salary  the  administrator 
was  earning  from  July  1  to  the  date  of  signing  the  con- 
tract, the  administrator  would  be  due  the  difference. 

New  administrators.  In  the  case  of  administrators 
who  were  not  in  the  school  system's  employ  on  July  1, 
1995,  backdating  involved  risks — the  contract  would 
cover  a  period  of  time  when  the  individual  was  not  in 
the  system's  employ.  The  safest  avenue  here  was  to  enter 
a  contract  ending  no  sooner  than  June  30,  1998. 

The  backdating  window  is  now  closed.  For  whatever 
period  of  time  backdating  may  have  been  reasonable,  it 
is  now  over.  New  hires  from  now  on  must  be  for  a  mini- 
mum of  two  years. 

3.  Alternatively,  can  someone  hired  during  a 
school  year  be  hired  on  an  "interim  or  temporary"  ba- 
sis until  June  30  and  then  enter  a  two-year  contract  to 
end  June  30  two  years  later? 

Yes,  if  in  fact  there  is  no  attempt  to  get  around  the 
requirement  that  these  administrator  contracts  run  for 
two  to  four  years.  The  statute  permits  "the  filling  of  an 
administrative  position  on  an  interim  or  temporary  ba- 
sis,"^ but  that  provision  was  not  designed  to  permit 
school  systems  to  evade  the  requirement  that  contracts 
run  for  periods  of  two  to  four  years.  It  was  designed. 


rather,  to  make  possible  the  filling  of  a  known  gap  ("in- 
terim") or  the  filling  of  vacancies  on  a  short-term  basis 
("temporary").  If  an  administrator  is  to  be  away  for 
fifteen  months  to  pursue  a  geology  interest  in  Antarctica, 
for  instance,  the  system  might  fill  the  gap  thus  created  for 
that  fifteen-month  term.  That  would  be  an  interim  ap- 
pointment. If  an  administrator  leaves  the  system  in  Feb- 
ruary, as  another  example,  the  school  system  might  fill 
that  short-term  vacancy  on  a  temporary  basis  until  the 
end  of  the  school  year  and  then  employ  someone  on  a 
two-  to  four-year  contract  beginning  July  1.  That  would 
be  a  temporary  appointment.  Neither  is  designed  to  get 
around  the  two-  to  four-year  term  requirement. 

4.  May  an  administrator's  contract  run  beyond 
the  expiration  date  of  the  superintendent's  contract? 

Yes.  An  administrator's  contract  may  begin  at  any 
time  that  the  person  is  hired  and  must  expire  on  June  30 
at  least  two  years  later  (and  no  more  than  four  years 
later),  irrespective  of  when  the  superintendent's  con- 
tract ends.  In  this  respect  the  statute  governing  adminis- 
trators' contracts  is  very  different  from  the  statute 
governing  contracts  of  assistant  and  associate  superin- 
tendents.'* 

5.  Who  decides  the  length  of  the  contract — the 
superintendent  or  the  board? 

The  length  of  the  contract  (for  any  period  between 
two  and  four  years)  is  a  matter  of  negotiation  between 
the  administrator  and  the  school  system.  Ultimately  the 
authority  to  agree  to  a  particular  contract  length  on  be- 
half of  the  system  rests  with  the  board.  That's  because 
the  parties  to  the  contract  are  the  administrator  and  the 
board,  and  because  by  the  statutory  scheme  the  board  is 
the  employer.  The  board  may  delegate  the  negotiating 
authority  to  the  superintendent."^ 

6.  Is  any  length  of  contract  between  two  and  four 
years  permissible?  What  about  midyear  hires? 

Yes,  any  length  between  two  and  four  years  is  per- 
missible. The  contract  begins  at  the  time  of  hire  for  mid- 
year hires,  and  it  ends  June  30  at  least  two  years  later.  The 
total  time  of  the  contract  may  not  exceed  four  years. 

7.  What  constitutes  a  year  for  the  purposes  of  ad- 
ministrators' contracts?  Does  the  first  145  days  of  em- 
ployment constitute  a  year? 

Twelve-month  employees.  A  year  for  the  purposes 
of  administrators'  contracts  is  a  calendar  year.  A  con- 
tract must  run  for  at  least  two  years  and  no  more  than 


3.  N.C.  Gen.  Stat.  §  115C-287.1(b).  (Hereafter  the  General  Statut. 
will  be  cited  as  G.S.) 


4.G.S.  115C-278. 

5.  That  delegation  should  be  made  in  a  formal  resolution  of  the 
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four  years  and  must  end  on  June  30.  Whether  an  ad- 
ministrator actually  works  145  days  in  a  calendar  or 
school  year  no  longer  has  any  importance. 

Ten-month  employees.  It  is  arguable  that  the  situa- 
tion is  different  for  ten-month  employees.  Such  an  em- 
ployee might  work  from,  say,  August  15to  June  15.  If  that 
employee  enters  a  contract  beginning,  say,  August  15, 
1996,  and  ending  June  30, 1998,  has  the  requirement  that 
contracts  extend  for  at  least  two  years  been  met?  The  an- 
swer to  this  question  is  not  clear.  The  safe  route  is  to 
make  the  contract  expire  June  30,  1999.  A  riskier  ap- 
proach is  to  have  the  contract  end  June  30,  1998.  That 
riskier  approach  is  grounded  in  the  notion  that  between 
August  15,  1996,  and  June  30,  1998,  the  ten-month  em- 
ployee will  have  served  all  the  work  time  that  the  contract 
calls  for;  the  fact  that  the  contract  does  not  extend  over 
some  calendar  time  when  no  work  is  expected  (July  1 
through  August  15)  does  not  prevent  the  contract  from 
being  a  two-year  contract,  the  argument  goes. 

8.  Does  a  partial  year  count  as  one  of  two  years? 

A  partial  year  counts  as  part  of  the  two-  to  four- 
year  term  of  the  contract.  The  total  length  of  the  con- 
tract may  not  be  less  than  two  calendar  years  nor  more 
than  four  calendar  years  and  must  end  on  June  30.  (See 
Question  7  regarding  ten-month  employees.) 

9.  When  does  the  new  law  take  effect  for  cur- 
rently employed  assistant  principals? 

For  all  assistant  principals  currently  employed,  the 
new  law  took  effect  July  1,  1995.  All  current  and  future 
assistant  principals  should  be  employed  under  new  ad- 
ministrator term  contracts. 


Relationship  between  New  Contract 
Employment  and  Old  Tenure  System 

Basic  notions.  Principals  and  supervisors  who 
were  serving  in  those  capacities  on  July  1,  1995,  and 
who  can  achieve  tenure  by  June  30,  1997,  remain  eli- 
gible for  tenure.  All  other  administrators  are  to  be  em- 
ployed under  the  new  contracts,  but  the  status  of 
directors  and  coordinators  cannot  be  ascertained  from 
the  wording  of  the  statute.  An  administrator  who  was 
tenured  as  teacher  in  the  school  system  retains  teacher 
tenure  in  that  system  if  he  or  she  is  not  offered  a  new 
administrator  contract. 

10.  May  an  administrator  who  was  hired  prior  to 
July  1, 1995,  attain  tenure? 

Yes.  A  probationary  principal  or  supervisor  who 
was  serving  in  that  position  on  July  1,  1995,  and  who 


would  be  eligible  to  achieve  career  status  in  that  posi- 
tion by  June  30,  1997,  remains  on  the  tenure  track. 

Probationary  administrators  who  had  finished  one 
year  by  June  30,  1995.  That  eligible  group  would  include 
probationary  principals  and  supervisors  who  first  came 
into  the  principal  or  supervisor  position  in  the  system 
in  the  1994-95  school  year  and  completed  their  145 
days.  At  the  end  of  the  1994-95  school  year,  they  had 
completed  their  first  year  of  probationary  employment; 
at  the  end  of  the  1995-96  school  year,  they  will  com- 
plete their  second;  and  at  the  end  of  the  1996-97  school 
year,  they  will  have  completed  their  third.  Thus  they  will 
be  eligible  to  achieve  career  status  by  June  30,  1997,  and 
they  will,  if  they  are  renewed  by  June  1,  1997. 

Probationary  administrators  -.vho  had  finished  two 
years  by  June  30,  1995.  The  eligible  group  would  also  in- 
clude probationary  principals  and  supervisors  who  first 
came  into  the  principal  or  supervisor  position  in  the 
system  at  the  beginning  of  the  1993-94  school  year  and 
who  were  renewed  by  June  1,  1995,  at  the  end  of  their 
second  probationary  year.  Those  people  will  achieve 
tenure  if  they  are  renewed  at  the  end  of  the  1995-96 
school  year. 

Administrators  who  were  tenured  elsewhere  and  who 
came  to  a  new  system  before  July  1,  1995.  The  eligible 
group  also  includes  probationary  principals  and  super- 
visors who  (a)  previously  were  tenured  as  principals  or 
supervisors  in  a  North  Carolina  school  system,  (b)  came 
into  the  current  school  system  at  the  beginning  of  the 
1993-94  school  year  or  at  any  time  after  that  until  July 
1,  1995,  and  (c)  have  not  yet  been  granted  tenure.  Those 
people  are  eligible  for  tenure  at  any  time  up  to  the  end 
of  their  third  year  of  employment. 

Administrators  who  were  tenured  elsewhere  and  who 
came  to  a  new  system  on  July  1,  1995,  or  later.  (See  Ques- 
tion 11.) 

11.  If  a  tenured  administrator  moves  to  a  new 
system  in  the  state  after  July  1, 1995,  does  the  new  sys- 
tem offer  a  contract,  grant  tenure,  or  put  the  person 
on  tenure  probation? 

It  can  do  any  of  these.  Old  G.S.  1 15C-325(d)(2)(b) 
says  that  when  a  system  hires  a  principal  or  supervisor 
who  was  tenured  in  another  system,  the  new  system  may 
grant  tenure  right  away,  or  it  may  require  a  probationary 
period  of  up  to  three  years.  By  virtue  of  this  provision, 
such  a  person  is  eligible  for  tenure  in  the  new  system  by 
June  30,  1997.  New  G.S.  115C-287.1(a)(2)  says  that  a 
person  who  is  working  as  a  principal  or  supervisor  and  is 
eligible  to  achieve  career  status  by  June  30,  1997,  is  to  be 
employed  under  the  old  tenure  system,  not  under  the 
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new  administrator  term-contract  system,  so  the  system 
may  employ  this  administrator  under  the  old  system  and 
grant  tenure  immediately  or  after  the  1995-96  school 
year  or  after  the  1996-97  school  year. 

On  the  other  hand,  the  new  system  could  require 
the  new  administrator  to  serve  a  three-year  probation- 
ary period;  if  so,  the  new  administrator  would  not  be 
eligible  for  tenure  until  1998,  which  is  too  late  for  G.S. 
115C-287. 1(a)(2).  Therefore  the  system  could,  if  it 
chose,  employ  the  person  under  the  new  administrator 
term-contract  law. 

This  answer  assumes  that  the  administrator  was 
working  as  a  tenured  principal  or  supervisor  in  the 
administrator's  old  school  system  on  July  1,  1995.  If  he 
or  she  was  not,  then  the  new  school  system  must  em- 
ploy the  person  under  an  administrator  term  contract. 

12.  If  a  tenure-track  probationary  administrator 
moves  to  a  new  system  in  the  state,  does  the  new  sys- 
tem offer  a  contract  or  continue  tenure  probation? 

The  new  system  offers  a  contract.  That  person 
could  not  achieve  tenure  in  the  new  system  by  June  30, 
1997,  and  therefore  is  never  eligible  for  tenure  as  an 
administrator. 

13.  If  a  probationary  administrator  was  non- 
renewed  at  the  end  of  the  1994-95  school  year,  may 
that  administrator  now  be  employed  in  the  same  sys- 
tem under  an  administrator  term  contract? 

Yes.  Because  there  has  been  a  break  in  the  person's 
employment,  he  or  she  would  not  have  performed  the 
duties  of  supervisor  or  principal  "for  three  consecutive 
years"  within  the  meaning  of  the  old  tenure  law  and 
therefore  would  not  be  eligible  for  tenure  upon  begin- 
ning employment  under  the  contract.  This  administra- 
tor would  be  in  the  same  position  as  a  newly  hired 
administrator. 

14.  Who  is  "ineligible  for  career  status"  within 
the  meaning  of  G.S.  115C-325(c)(3)? 

The  basic  notion  under  G.S.  1 15C-325(c)(3)  is  that 
from  July  1,  1995,  on,  only  teachers  are  eligible  to  ac- 
quire tenure.  That  general  rule  has  one  major  exception: 
principals  and  supervisors  who  were  working  in  a 
school  system  on  July  1,  1995,  and  who  are  eligible  to 
acquire  tenure  by  June  30,  1997,  may  stay  on  the  tenure 
track  and  get  tenure. 

In  addition,  principals,  supervisors,  directors,  and 
assistant  principals  who  were  granted  tenure  by  June  30, 
1995,  get  to  keep  that  tenure. 

15.  What  happens  to  directors  who  have  not  yet 
obtained  career  status? 

It's  hard  to  figure  out  the  status  of  directors  under 
this  statute.  The  best  interpretation  of  the  statute  is  to 


consider  that  an  administrator's  title  is  not  determina- 
tive of  the  administrator's  tenure  status.  That  is,  some 
people  with  the  title  director  may  functionally  be  super- 
visors who  remain  on  the  tenure  track. 

Directors  who  already  have  been  granted  tenure  keep 
their  tenure.  Under  the  old  tenure  law,  the  only  adminis- 
trators identified  as  eligible  for  tenure  were  supervisors 
and  principals.  The  statute  did  not  specifically  provide 
for  tenure  for  directors,  and  it  would  seem  that  no  direc- 
tor should  ever  have  gotten  tenure.  Nonetheless,  the  new 
law  provides  that  if  a  director  did  obtain  tenure  (whether 
or  not  it  was  proper  for  a  school  system  to  grant  it)  be- 
fore July  1,  1995,  he  or  she  retains  that  tenure. 

Not-yet-tenured  directors  whose  major  responsibility 
is  to  directly  supervise  teaching  and  who  have  been  consid- 
ered as  tenure-track  employees  stay  on  the  tenure  track. 
The  old  tenure  law,  in  providing  tenure  for  teachers, 
defines  teacher  to  include  people  "whose  major  respon- 
sibility is  to  teach  or  directly  supervise  teaching."''  Princi- 
pals and  supervisors  fit  the  second  part  of  this  definition 
(at  least  those  supervisors  who  did  in  fact  directly  super- 
vise teaching),  and  the  statute  outlined  terms  for  grant- 
ing tenure  to  principals  and  supervisors.  The  statute  did 
not  address  the  tenure  possibilities  of  an  administrator 
with  the  job  title  director  who  did  in  fact  directly  super- 
vise teaching.  The  courts  were  never  called  upon  to  de- 
termine whether  such  a  person  was  eligible  for  tenure, 
and  different  school  systems  treated  such  people  in  dif- 
ferent ways. 

It  seems  reasonable  that  if  a  school  system  consid- 
ered a  director  to  be  a  tenure-track  employee  and  that  di- 
rector did  in  fact  "directly  supervise  teaching,"  then  the 
director  remains  eligible  to  achieve  tenure  until  June  30, 
1997.  This  is  true  even  though  G.S.  115C-325(c)(3),  as 
amended  by  the  new  law,  provides  that  "no  director ...  is 
eligible  to  obtain  career  status  as  a  school  administrator 
unless  he  or  she  has  already  been  conferred  that  status" 
and  even  though  new  G.S.  115C-287.1(a)(4)  provides 
that  directors  are  not  eligible  for  career  status  as  direc- 
tors. In  effect,  administrators  with  the  title  director  may 
or  may  not  be  directors  within  the  meaning  of  G.S.  1 15C- 
325(c)(3)  and -287.1(a)(4). 

Not-yet-tenured  directors  whose  major  responsibility 
is  to  directly  supervise  teaching  but  who  have  not  been 
considered  as  tenure-track  employees  present  a  tough 
case — school  systems  must  make  a  conscious  decision  on 
how  to  treat  these  directors.  Around  the  state  there  may 
be  administrators  holding  the  title  director  who  do  in 
fact  directly  supervise  teaching  but  who  have  never  been 
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considered  tenure-track  employees  by  their  systems,  be- 
cause the  systems  interpreted  the  tenure  law  as  not  pro- 
viding for  tenure  for  directors.  Some  of  these  directors 
may  have  been  in  their  positions  for  more  than  three 
years  before  June  30,  1995,  in  which  case  they  would  al- 
ready have  been  granted  tenure  if  the  system  had  not  so 
interpreted  the  law.  Others  of  these  directors  may  have 
been  in  their  positions  for  one  or  two  years  by  June  30, 
in  which  case  they  would  be  probationary  tenure-track 
employees  now,  like  those  described  in  the  two  preced- 
ing paragraphs.  These  school  systems  must  now  deter- 
mine how  to  treat  these  directors.  The  options  are  the 
following: 

1.  decide  now  that  the  tenure  law  applied  all  along 
and  consider  the  long-term  directors  tenured 
and  the  directors  with  one  or  two  years'  time  in 
their  positions  probationary;  or 

2.  decide  now  that  the  system  was  right  all  along 
and  that  none  of  these  directors  was  ever  eligible 
for  tenure  and  employ  them  all  on  administrator 
term  contracts. 

In  any  event,  the  system  should  make  a  knowing  determi- 
nation of  which  administrators  fall  into  which  category. 

Directors  who  do  not  directly  supervise  teaching  but 
whose  major  function  includes  "indirect  supervision  of 
teaching  or  any  other  part  of  the  instructional  program." 
The  new  statute  provides  that  the  school  administrators 
who  are  to  be  employed  under  administrator  term  con- 
tracts are  principals,  assistant  principals,  supervisors, 
and  directors  "whose  major  function  includes  the  direct 
or  indirect  supervision  of  teaching  or  of  any  other  part 
of  the  instructional  program."^  This  phrase  clearly  in- 
cludes some  people  who  were  not  covered  by  the  old 
tenure-law  phrase  "whose  major  responsibility  is  to 
teach  or  directly  supervise  teaching."  Therefore  presum- 
ably in  some  systems  there  are  directors  who  were  never 
eligible  for  tenure  but  who  should  be  employed  under 
administrator  term  contracts.  Each  system  must  figure 
out  who  those  people  are. 

Directors  whose  major  fimction  does  not  include  "in- 
direct supervision  of  teaching  or  any  other  part  of  the  in- 
structional program."  Directors  in  this  category — such  as 
directors  of  food  services,  maintenance,  transportation, 
and  so  on — continue  as  at-will  employees  and  are  not 
subject  to  either  the  old  tenure  law  or  the  new  adminis- 
trator term-contract  law.  Of  course,  school  systems  are 
free  to  employ  these  administrators  under  contracts  of 
employment  if  they  choose,  but  those  contracts  would 
not  be  governed  by  the  administrator  term-contract  law. 


7.G.S.  115C-287.1(a)(3). 


1 6.  Maya  supervisor  obtain  tenure  prior  to  July  1 , 
1997?  May  a  director  obtain  tenure  prior  to  July  1, 
1997? 

For  supervisors,  see  Question  10.  For  directors,  see 
Question  15. 

17.  Is  teacher  tenure  the  only  tenure  retained 
upon  an  administrator's  nonrenewal,  or  is  it  possible 
to  retain  principal  or  supervisor  tenure? 

If  an  administrator's  term  contract  is  not  renewed 
at  its  end,  and  if  the  administrator  previously  was  ten- 
ured as  a  teacher  in  that  same  school  system,  the  ad- 
ministrator retains  teacher  tenure  in  that  system.  (Note, 
however,  that  the  statute  makes  it  possible  for  the  ten- 
ured teacher  and  the  school  system  to  agree  as  part  of 
the  administrator  term  contract  that  the  administrator 
will  not  retain  tenure  as  a  teacher  if  the  contract  is  not 
renewed.  Unless  that  provision  is  specifically  stated  in 
the  contract,  though,  the  nonrenewed  administrator  re- 
tains tenure  as  a  teacher.)  Teacher  tenure  is  the  only 
kind  of  tenure  that  can  be  retained  by  a  nonrenewed 
administrator. 

18.  Does  an  out-of-unit  tenured  teacher  hired  as 
an  administrator  lose  tenure  if  his  or  her  administra- 
tor contract  is  not  renewed? 

Yes.  The  nonrenewing  system  is  under  no  obliga- 
tion to  employ  the  person  as  a  teacher. 

19.  Is  it  possible  for  an  administrator  with  tenure 
to  convert  to  contract  emplyment? 

Yes.  The  statute  provides  that  a  tenured  administra- 
tor retains  tenure  unless  the  administrator  "voluntarily 
relinquishes"  it  through  "promotion,  resignation,  or 
otherwise."  Otherwise  includes  bargaining  tenure  away. 

Who  Is  a  School  Administrator? 

Basic  notions.  The  new  law  applies  to  school  ad- 
ministrators, defined  in  the  statute  to  include  principals, 
assistant  principals,  supervisors,  or  directors  "whose 
major  function  includes  the  direct  or  indirect  supervi- 
sion of  teaching  or  of  any  other  part  of  the  instructional 
program."  It  does  not  cover  superintendents  or  associ- 
ate or  assistant  superintendents. 

20.  Under  G.S.  115C-287.1(3){d),  who  is  covered 
under  the  language  "direct  or  indirect  supervision  of 
teaching  or  of  any  other  part  of  the  instructional 
program"? 

The  statute  contains  no  further  specification.  Some 
administrators  clearly  are  not  covered,  such  as  directors 
of  personnel,  transportation,  maintenance,  and  other 
areas  unrelated  to  the  delivery  of  instruction.  For  some 
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administrators  it  may  be  difficult  to  tell.  A  director  of 
curriculum  and  instruction,  for  instance,  may  not  su- 
pervise teaching  at  aU  but  may  consult  with  teachers  and 
prepare  staff  training  sessions  and  so  on.  Does  that  per- 
son have  "direct  or  indirect  supervision  of . . .  any  other 
part  of  the  instructional  program"?  The  safe  answer  is 
yes,  that  administrator  should  be  employed  under  an 
administrator  term  contract. 

21.  Does  this  new  law  cover  all  instructional  di- 
rectors, or  should  contracts  be  offered  to  all  instruc- 
tional directors  who  do  have  tenure? 

See  Question  15. 

22.  Is  this  the  end  of  employment  at  will  in  the 
central  office  (for  example,  transportation  director, 
child  nutrition  director,  maintenance  director,  com- 
munity/school director  or  coordinator,  exceptional 
children's  programs  coordinator,  vocational  educa- 
tion director,  director  of  student  services)? 

In  general,  this  is  the  end  of  employment  at  will  for 
any  administrator  whose  major  function  includes  "indi- 
rect supervision  of  teaching  or  any  other  part  of  the  in- 
structional program."  Other  administrators  remain 
employees  at  will.  (See  questions  15  and  20.) 

23.  What  positions  fall  within  supervisor  or  direc- 
tor whose  major  function  includes  "direct  or  indirect 
supervision  of  teaching  or  of  any  part  of  the  instruc- 
tional program"?  Coordinators?  Who  decides — the 
superintendent? 

Who  decides  whether  an  administrator  is  subject  to 
the  new  administrator  term-contract  law?  Ultimately  the 
decision  about  the  employment  status  of  any  particular 
person  rests  with  the  board  of  education.  That  decision 
is  subject  to  review  in  the  courts,  of  course. 

Coordinators.  Coordinators  are  not  mentioned  in 
the  new  law  at  all.  At  first  glance,  that  would  seem  to  in- 
dicate that  they  are  not  to  be  employed  under  adminis- 
trator term  contracts.  The  statute  is  best  understood, 
however,  by  applying  it  to  individual  administrators  ac- 
cording to  what  they  actually  do,  rather  than  to  their  title. 
In  Question  15,  this  principle  was  used  in  applying  the 
new  law  to  directors.  The  same  notion  is  true  in  applying 
the  new  law  to  coordinators.  Administrators  with  the  title 
coordinator  are  subject  to  the  new  law  if  their  major  func- 
tion includes  "the  direct  or  indirect  supervision  of  teach- 
ing or  of  any  other  part  of  the  instructional  program."  In 
effect,  such  a  person  is  a  supervisor  within  the  meaning  of 
the  statute,  even  though  the  title  is  coordinator. 

24.  How  does  the  new  state  law  affect  the  finance 
director,  who  serves  "at  the  pleasure  of  the  superin- 
tendent"? 


The  employment  of  the  finance  director  is  not  af- 
fected by  the  new  administrator  term-contract  law. 
G.S.  115C-435  specifically  provides  that  the  finance  di- 
rector serves  at  the  pleasure  of  the  superintendent. 

25.  How  broadly  do  you  define  supervisor  and  di- 
rector? Does  it  depend  on  whether  the  employee's  du- 
ties are  set  by  state  or  by  local  requirements? 

Whether  a  particular  administrator  is  covered  by 
the  new  law  as  a  supervisor  or  director  depends  on 
whether  that  person's  major  function  includes  "the  di- 
rect or  indirect  supervision  of  teaching  or  of  any  other 
part  of  the  instructional  program."  It  does  not  matter 
whether  that  function  stems  from  local  or  state  re- 
quirements. 

26.  Why  is  the  word  supervisor  left  out  of  (a)(4)? 

NewG.S.  1 15C-287.1(a)(4)  is  addressed  to  the  ten- 
ure status  of  assistant  principals  and  directors,  who, 
under  the  old  tenure  law,  probably  were  not  eligible 
for  tenure  at  all.  Supervisors  and  principals  were  eli- 
gible for  tenure  under  the  old  law,  so  (a)(4)  does  not 
address  them. 

27.  What  about  employees  who  spend  50  percent 
of  their  time  as  assistant  principals  or  supervisors  and 
the  remaining  time  as  teachers?  Should  they  be  put 
under  contract  or  do  they  continue  as  teachers? 

These  employees  should  be  employed  under  a 
contract  that  specifies  that  the  assignment  is  half-and- 
half.  The  contract  must  be  for  a  minimum  of  two 
years.  If  the  teacher  currently  is  a  tenured  teacher, 
then  he  or  she  would  remain  a  full-time  tenured 
teacher  if,  at  the  end  of  the  contract  term,  the  contract 
were  not  renewed.  If  the  teacher  is  a  probationary 
teacher,  then  time  spent  under  this  half-and-half  con- 
tract would  not  count  as  time  toward  tenure  as  a 
teacher  because  of  the  requirement  that  a  teacher 
complete  120  days  as  a  full-time  teacher  for  a  year  to 
count  toward  tenure. 

28.  As  of  July  1,  1995,  are  all  assistant  principals 
required  to  be  under  contract?  Directors?  Who  is  in 
and  who  is  out? 

As  of  July  1,  1995,  all  assistant  principals,  princi- 
pals, supervisors,  and  directors  whose  major  function 
includes  "indirect  supervision  of  teaching  or  any  other 
part  of  the  instructional  program"  are  to  be  employed 
under  administrator  term  contracts  unless  (1)  the  per- 
son is  already  tenured  as  a  principal  or  supervisor  or 
(2)  the  person  is  in  a  tenure-track  position  and  is  eli- 
gible to  achieve  tenure  in  that  position  by  June  30, 
1997. 
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Elements  of  the  Contract 

Basic  notions.  The  statute  specifies  very  few  ele- 
ments that  must  be  included  in  an  administrator's  con- 
tract. Most  elements  are  subject  to  negotiation. 

29.  What  is  negotiable? 

The  law.  Some  attorneys  believe  that  the  scope  of 
negotiation  under  the  new  law  is  limited  to  the  length  of 
the  contract  and  that  the  new  law  does  not  permit  even 
salary  negotiations.  Most  attorneys,  however,  believe 
that  the  new  law  permits  negotiation  over  everything 
other  than  what  is  specifically  spelled  out:  (a)  the  con- 
tract between  the  system  and  the  administrator  may  not 
take  from  the  administrator  his  or  her  appeal  rights  un- 
der the  new  law;  (b)  the  contract  may  not  specify  a  term 
shorter  than  two  years  or  longer  than  four;  and  (c)  prob- 
ably, the  contract  may  not  provide  for  a  salary  lower  than 
the  state  salary  schedule.  {See  also  Question  32.) 

Practical  concerns.  In  general,  attorneys  for  most 
school  systems  are  advising  systems  to  limit  negotia- 
tions to  the  length  of  the  contract  (between  two  and 
four  years)  and  perhaps  to  salary.  They  fear  that  to  ne- 
gotiate other  matters  will  open  cans  of  worms  and 
would  expose  school  systems  to  the  risk  of  increased 
claims  of  unlawful  discrimination. 

30.  What  involvement  are  administrators  en- 
titled to  in  drafting  a  contract?  Are  time  and  work- 
loads related  to  state  versus  local  money? 

A  system  may  permit  an  administrator  to  be  in- 
volved in  drafting,  but  there  is  no  requirement.  As  to 
time  and  workloads  related  to  state  versus  local  money, 
the  source  of  funding  makes  no  difference. 

3 1 .  Does  this  allow  free  agency  for  an  employee  in 
demand  such  as  a  crackerjack  high  school  principal 
who  might  be  willing  to  give  up  tenure  and  instead 
take  a  contract  so  as  to  negotiate  for  a  higher  local 
supplement  and  more  benefits? 

Yes. 

32.  Are  there  benefits  that  a  school  system  may 
not  legally  oft'er  prospective  employees? 

See  Question  29  regarding  matters  that  are  nego- 
tiable. In  general,  if  a  benefit  is  otherwise  lawful,  a  school 
system  may  offer  it  as  an  inducement  to  employment.  In 
a  sufficiently  extreme  case,  an  expenditure  might  run 
afoul  of  the  constitutional  provision  that  all  expenditures 
of  public  funds  must  be  for  a  "public  purpose." 

33.  What  if  a  current  administrator  refuses  to 
sign  a  contract  because  of  a  particular  provision  or  the 
lack  of  a  desired  provision? 


That  person,  if  he  or  she  is  covered  by  the  adminis- 
trator term-contract  law,  cannot  continue  in  an  admin- 
istrator position. 

34.  How  long  must  you  wait  before  withdrawing 
an  offer?  Can  it  be  withdrawn  as  long  as  it  has  not  yet 
been  accepted? 

The  general  rules  of  contract  law  provide  that  as 
long  as  an  offer  is  outstanding  it  may  be  accepted.  An 
offer  may  contain  a  stated  period  of  time  during  which 
it  is  good,  in  which  case  it  may  be  accepted  only  during 
that  period.  If  no  particular  period  is  stated,  the  offer 
may  be  withdrawn  at  any  time.  If  it  is  withdrawn  before 
being  accepted,  then  no  contract  is  formed. 

35.  If  an  administrator  is  on  the  tenure  track  (or 
already  has  tenure),  may  he  or  she  waive  tenure  and 
negotiate  a  contract? 

Yes,  the  statute  so  provides.  [See  G.S.  115C- 
287.1(a)(2).] 

36.  Is  it  legal  for  the  board  to  enter  into  a  contract 
in  which  the  employee  waives  his  or  her  rights  under 
G.S.  115C-325  (tenure)? 

Yes. 

37.  Should  a  contract  contain  performance  goals 
and/or  expectations,  or  should  these  matters  be  ad- 
dressed separately? 

That  is  a  matter  of  policy  and  good  administration 
to  be  decided  by  the  board  and  the  superintendent. 

38.  If  the  contract  is  by  system,  then  if  there  is  a 
transfer  to  a  smaller  school  during  the  contract  period, 
is  that  a  violation  of  the  contract  if  the  contract  pro- 
vides state  salary  schedule  rather  than  a  fixed  salary? 

There  is  no  violation  inherent  in  a  contractual  pro- 
vision that  the  administrator  is  to  receive  the  state  salary 
schedule  during  the  term  of  the  contract.  An 
administrator's  salary  may  not  faU  during  the  term  of 
the  contract,  however.^  Therefore,  if,  during  the  term  of 
the  contract,  an  administrator  moves  to  a  smaller 
school,  then  his  salary  must  stay  at  the  higher  level,  with 
the  difference  made  up  by  local  funds. 

39.  Are  contracts  for  individual  schools  and  posi- 
tions or  for  individual  school  systems? 

It  is  a  matter  of  negotiation  between  the  adminis- 
trator and  the  system  whether  an  administrator  is  to  be 
employed  under  a  contract  that  specifies  the  position  he 
or  she  will  fill  or,  by  contrast,  under  a  generic  contract 
calling  for  employment  as  an  administrator  subject  to 
particular  assignment. 
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40.  Regarding  (b)  (i),  what  does  the  word  otherwise 
mean?  Does  that  mean  giving  up  for  a  better  position? 

New  G.S.  115C-287.1(a)(2)b.(i)  provides  that  an 
administrator  who  would  otherwise  be  subject  to  the 
old  tenure  law  and  not  the  new  administrator  term- 
contract  law  becomes  subject  to  the  new  law  if  the  ad- 
ministrator "voluntarily  relinquishes  career  status  or 
the  opportunity  to  achieve  career  status  through  pro- 
motion, resignation,  or  otherwise."  Otherwise  appears 
to  mean  voluntarily  relinquishing  tenure  rights,  as  by 
negotiating  them  away  in  the  negotiation  of  an  adminis- 
trator term  contract.  Given  that  subsection  (ii)  covers 
dismissal,  demotion,  and  nonrenewal,  it  is  not  clear 
what  otherwise  might  include  other  than  voluntary  re- 
linquishment. 

41.  Can  you  add  incentive  terms  to  an  existing 
contract  within  twelve  months  of  renewal? 

Yes.  G.S.  115C-287.1{b)  prohibits  extending,  re- 
newing, or  offering  a  new  contract  within  the  first 
twelve  months  of  a  new  contract.  Other  negotiations  are 
not  prohibited. 

42.  Can  you  contract  for  a  ten-month  assistant 
principal  position  with  option  for  an  eleventh  month 
if  there  is  enough  money  in  the  budget?  Then,  if  the 
person  is  employed  for  eleven  months  in  the  first  year, 
must  he  or  she  have  an  eleven-month  contract  for  the 
rest  of  the  term? 

A  school  system  may  enter  a  contract  (of  two  to 
four  years'  duration)  for  ten-month  employment  of  an 
assistant  principal.  The  contract  may  provide  that  the 
employment  will  be  expanded  to  eleven  months  if  there 
is  enough  money  in  the  budget.  The  contract  also  may 
provide  that  the  expansion  beyond  ten  months  consti- 
tutes extra  pay  for  extra  duties,  and  removal  of  that 
eleventh-month  assignment  does  not  constitute  a  demo- 
tion. What  happens  if  the  employment  period  is  ex- 
panded to  eleven  months  and  then  the  system  wants  to 
go  back  to  ten?  Can  the  compensation  really  be  re- 
duced? Take  your  pick  of  the  following  legal  interpreta- 
tions of  what  happens  next: 

1.  Once  the  administrator  is  paid  for  eleven 
months  under  the  contract,  then  his  or  her  compensa- 
tion may  not  fall  during  the  term  of  the  contract,  be- 
cause the  new  law  prohibits  demotions  during  the  term 
of  the  contract,  and  demotions  are  defined  in  the  tenure 
law  as  reductions  in  compensation.  The  contract  provi- 
sion cannot  stand. 


2.  The  basic  contract  is  for  ten  months  of  employ- 
ment. The  addhional  employment  for  one  month  one  ( 
summer  is  not  part  of  the  basic  compensation,  and  fail- 
ure to  provide  that  extra  month  in  a  subsequent  year  is 
not  a  reduction  in  compensation  that  amounts  to  a  de- 
motion. The  contract  provision  stands. 


Other  Issues 

43.  What  effect  will  merger  of  two  systems  have 
on  the  contracts  that  the  individual  systems  entered 
into  prior  to  the  merger? 

Generally  speaking,  the  contract  obligations  of 
both  old  systems  become  contract  obligations  of  the 
new  merged  system.  Full  details  should  be  spelled  out  in 
the  plan  of  merger. 

44.  What  is  the  correlation  between  administra- 
tors' contracts  and  a  reduction-in-force  (RIF)  policy  if 
RIP  is  not  addressed  in  the  contract? 

G.S.  Chapter  11 5C  appears  to  give  boards  of  edu- 
cation broad  latitude  in  developing  policies  on  reduc- 
tion-in-force. Tenured  teachers  are  subject  to  RIF,  for 
instance,  even  in  the  middle  of  a  school  year.  New  G.S.  / 
115C-287.1(c)  provides  that  administrators  under  ad- 
ministrator term  contracts  may  be  dismissed  "for  the 
grounds  and  by  the  procedure  by  which  a  career 
teacher  may  be  dismissed  or  demoted  as  set  forth  in 
G.S.  115C-325,"  which,  of  course,  includes  RIF.  There- 
fore even  if  RIF  is  not  mentioned  in  an  administrator 
term  contract,  the  administrator  is  still  subject  to 
board  RIF  policy. 

45.  What  are  the  consequences  of  not  issuing  an 
administrator  a  contract? 

The  new  law  explicitly  provides  [G.S.  115C- 
287.1(a)(1)]  that  "[b]eginning  July  1,  1995,  all  persons 
employed  as  school  administrators  shall  be  employed 
pursuant  to  this  section."  That  is,  they  "shall  be  em- 
ployed" under  administrator  term  contracts.  To  em- 
ploy an  administrator  without  a  contract  is  a  violation 
of  this  provision.  The  likely  consequence  would  be 
that  the  person  so  employed  has  a  contract  for  a  mini- 
mum of  two  years,  ending  on  June  30,  just  as  if  the 
board  and  the  administrator  had  entered  into  a  writ- 
ten contract.  In  the  proper  circumstances,  an  interim 
or  temporary  appointment  may  be  appropriate.  (See 
Question  3.)  ■ 


\        update:  School  Enrollment 
Projections 


by  Charles  D.  Liner 


During  the  next  decade  statewide  public  school  en- 
rollment in  North  Carolina  will  continue  the  upward 
trend  that  began  in  1990-91.  According  to  projections 
made  by  the  Department  of  Public  Instruction  of  aver- 
age daily  membership  (ADM),  total  statewide  enroll- 
ment will  increase  by  15  percent  between  1994-95  and 
2004-5.  Statewide  enrollment  in  the  upper  grades  will 
increase  even  more-enrollment  in  grades  7  through  9 
will  increase  by  23  percent  and  enrollment  in  grades  10 
through  12  will  increase  by  22  percent  during  this  pe- 
riod. Figure  1  shows  expected  trends  in  enrollment  by 
grade  level. 

However,  school  officials  should  be  aware  that  the 
trends  underlying  this  growth  in  total  enrollment  are  be- 
ginning to  change  in  ways  that  can  have  significant  im- 
plications for  school  construction  planning.  School 
units  that  have  been  struggling  to  build  enough  schools 
to  allow  for  increasing  enrollment  can  expect  an  easier 
job  in  accommodating  elementary  school  children:  The 
growth  rate  of  statewide  enrollment  in  grades  K  through 
3  is  already  falling,  and  the  numbers  will  peak  in  1998- 
99.  After  that  year  enrollments  in  those  grades  will  fall  by 
almost  3  percent.  Total  enrollment  in  grades  K  through 
6  will  continue  to  grow  until  2001  and  then  will  decline 
slighdy  over  the  next  four  years. 

Most  of  the  school  units  that  have  been  seeing  sub- 
stantial growth  in  elementary  grade  enrollment  will  see 
declines  or  only  slight  increases  after  1999-2000.  For  ex- 
ample, whereas  all  except  17  of  the  1 19  school  units  can 
expect  increased  enrollment  in  grades  K  through  6  be- 
tween 1994-95  and  1999-2000,  75  of  those  units  will 
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have  declining  enrollments  after  that  year,  and  of  the 
others  only  2  units  can  expect  enrollment  increases  ex- 
ceeding 5  percent  in  these  grades. 

These  lower  grovrth  rates  in  elementary  grade  en- 
rollment will  eventually  carry  over  into  the  upper  grade 
levels,  but  for  the  next  decade  statewide  enrollment  in 
the  upper  grade  levels  will  continue  to  increase  substan- 
tially. Statewide  enrollment  in  grades  7  through  9  will 
increase  8.8  percent  between  1994-95  and  1999-2000, 
and  in  the  following  five  years  it  will  increase  by  13  per- 
cent. Similar  growth  can  be  expected  in  statewide  enroll- 
ment in  grades  10  through  12:  7.8  percent  increase 
between  1994-95  and  1999-2000,  and  13  percent  in- 
crease in  the  following  five  years. 

From  1994-95  to  1999-2000,  96  of  the  119  school 
units  (K-12)  can  expect  increased  total  enrollment  (see 
Table  1).  Of  those  units  30  can  expect  increases  of  10 
percent  or  more,  and  2  can  expect  increases  of  20  per- 
cent or  more  (see  Table  1 ).  Total  enrollment  (K-12)  will 
decline  in  23  units. 

Looking  again  at  Table  1,  we  see  that  in  the  longer 
period  ft-om  1994-95  to  2004-5,  96  of  the  119  units  can 
expect  increased  total  enrollment,  but  more  units  can 
expect  substantial  growth,  particularly  in  the  upper 
grades.  Total  enrollment  will  increase  by  10  percent  or 
more  in  55  units  and  by  20  percent  or  more  in  14  units. 
In  grades  7  through  9, 69  units  can  ex^ject  enrollments  to 
increase  by  10  percent  or  more  and  44  units  can  expect 
increases  of  20  percent  or  more.  Enrollment  in  grades  10 
through  12  will  increase  by  10  percent  or  more  in  62 
units  and  by  20  percent  or  more  in  37  units. 

Table  2  shows  projected  changes  in  the  average 
daily  membership  for  each  of  the  119  school  units  by 
grade  level. 
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Figure  1 

North  Carolina  Public  School  Enrollment  by  Average  Daily  Membership  (ADM) 

1990-91  to  1994-95  (Actual)  and  1995-96  to  2004-5  (Projected) 
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Table  1 

Percentage  Change  in  Actual  and  Projected  Average  Daily 

in  119  North  Carolina  School  Units 


ip  (ADM) 


ACTUAL 
Number  of 

PROJECTED 

Number  of  School  Units  whose  ADM  is 

School  Units 
Whose  ADM 

Projected  to  Change,  by  Grade  Level 

Amount  of 

Changed  from 
1990-91  to 

1994-95  to  1999-2000 

1994-95  to  2004-5 

Change  in 

ADM  (%) 

1994-95 

K-6 

7-9       10-12 

K-12 

K-6 

7-9       10-12 

K-12 

30%  or  more 

0 

0 

1           3 

0 

2 

20         16 

20%  to  30% 

3 

3 

6          5 

2 

4 

24         21 

10%  to  20% 

12 

37 

23        21 

28 

25 

25         25 

5%  to  10% 

25 

37 

17         18 

31 

38 

11         15 

0%  to  5% 

42 

25 

30         32 

35 

16 

16         14 

0%  to  -5% 

32 

13 

20         18 

19 

17 

14         11 

-5%  to -10% 

4 

4 

13         14 

4 

11 

6         12 

-10%to-20<y 

1 

0 

7           8 

0 

6 

3           3 

-20%  or  more 

0 

0 

2           0 

0 

0 

0          2 

0 

SUMMARY  OF  CHANGE 

VI 

1994-95  to  1999-2000 

1994-95  to  2004-5 

Change  In  AD 

K-6 

7-9       10-12 

K-12 

K-6 

7-9       10-12 

K-12 

Increase 

(number  of  units)    82 

102 

77         79 

96 

85 

96        91 

96 

(percentage) 

68.9 

85.7 

64.7      66.4 

80.7 

71.4 

80.7      76.5 

80.7 

Decrease 

(number  of  units)    37 

17 

42         40 

23 

34 

23         28 

23 

(percentage) 

31.1 

14.3 

35.3      33.6 

19.3 

28.6 

19.3      23.5 

19.3 

Soufif;  Calculated  from  projections  made  by  the  N.C.  Department  of  Public  Instruction. 


Table  2 

Actual  and  Projected  Percentage  Change  in 

Average  Daily  Membership  (ADM)  in  119  North  Carolina  School  Units 


Projected  Change  in  ADM  by  Grade  Level  (%) 
1 994-95  to  1 999-2000  1 994-95  to  2004- 5 


Actual 
Change  In 
Total  ADM 
1990-91  to 
1 994-95  (%)     K-6      7-9   10-12    K-12       K-6     7-9   10-12    K-12 


Projected  Change  in  ADM  by  Grade  Level  (%) 
1 994-95  to  1 999-2000  1 994-95  to  2004-5 


9.6 
2.9 
2.1 
-5.7 
-6.7 
-2.5 
-4.0 
-1.1 
-3.6 
-3.7 
4.2 
8.1 
1.0 
6.4 
16.9 
^.8 
1.0 
14.8 
3.8 
-1.7 
6.7 


9.0 
^.5 

1.0 
-1.2 

3.5 

2.4 
0.5 
-3.1 
1.3 
1.2 
10.9 
16.3 
20.3 
4.6 
-0.5 
0.3 
1.2 
2.8 
3.5 
-2.7 
4.7 
9.1 
-2.0 
14.0 
-3.9 
6.4 
-1.5 
5.8 
^.1 
6.1 
3.1 
12.5 
0.7 


5.2 
5.4 
7.8 
2.4 
3.2 
3.5 
-5.2 
9.7 
9.2 
5.2 
2.8 
12.6 
14.6 
-0.5 
10.0 
-2.0 
-1.3 
2.4 
15.6 
2.2 


12.9 
8.4 
1.8 
-3.8 
13.5 

16.2 
16.0 
-1.8 
-2.8 
2.3 
6.5 
3.9 
4.5 
10.0 


9.9 
4.5 
8.9 
12.4 
5.6 
0.8 
3.7 


-6.3 
-12.2 
-5.0 
-0.8 
-12.3 
0.9 
-2.0 
9.3 
8.5 


12.3 
11.5 
4.8 
-3.2 
-0.7 
-2.6 


6.6  30.0 

7.3  32.9 

7.9  7.6 

-2.0  -4.1 

4.6  1.4 

-0.7  -6.6 

5.5  -6.0 

-3.0  2.6 


13.7  22.2 

1.2  15.2 

-1.4  2.4 

14.0  27.0 

12.7  43.9 

-3.5  3.6 

7.9  11.5 

-5.7  -1.9 

-6.0  0.3 

-2.6  3.6 

14.0  33.4 


9.0      -8.3   -19.5       -0.7        7.6      3.0 


35.2 
23.9 
10.2 
-12.3 
-6.8 
-3.7 
-7.2 


20.7 
24.3 

5.0 
23.2 
55.3 
-6.7 

5.6 
15.7 
10.8 

6.1 
33.3 

3.9 

-13.7 


21.2 
9.8 
9.8 
12.0 
3.4 
9.2 
2.8 
-7.6 
13.0 
10.7 
1.2 


-13.4 

11.4  13.1 
1.3  6.7 

11.2  13.7 
0.6  -8.2 

12.5  3.0 

16.3  -21.5 
14.3 

7.3 
11.2 


23.0     20.4 
12.5       4.9 


-6  0 
12.5 


10.6 
8.9 
-2.3 
-0.9 
3.4 
9.0 
6.4 
12.8 
9.0 
7.7 
8.3 
11.8 
7.9 
6.8 
-1.7 
10.0 
11.5 
3.8 
8.4 
-3.8 
10.6 
3.3 
10.3 
-1.2 
8.4 
3.5 
17.1 

9.5 
-2.6 
12.2 
-6.7 


14.7  25.3 

13.4  27.1 
^.3  -A3 
-5.3  -1.3 
-0.8  6.7 

5.2  23.5 

-2.1  22.2 

-3.1  32.6 

7.8  25.8 

5.9  20.6 
8.7  26.8 

15.0  31.6 

7.4  19.3 

9.4  15.8 

2.9  -2.4 

6.4  26.3 

11.5  28.3 
-0.4  1 1 .8 
-7.2  17.3 

1.4  -9.1 

7.9  27.1 


17.2     24.5 
-11.3     -3.7 


20.5 
10.3 
-3.0 
-2.2 
11.0 
19.8 
17.2 
51.7 
15.0 

6.5 

6.1 
15.3 
17.1 

9.5 
-7.4 
23.7 
21.5 

5.9 
28.2 
^.4 
27.9 


3.4 
51.9 
17.2 
25.0 
-5.7 
38.5 
-20.4 


-2.7 
0.1 
-3.0 
-10.0 
8.4 
16.9 
8.9 
0.9 
18.7 
27.6 
-2.3 


-0.9 
0.6 

22.1 
1.8 

2.4 


13.6  8.4  39.3  35.6  19.9 

3.9  8.6  8.3  1.7  7.2 

0.2  -3.6  8.1  -5.4  -1.1 

0.1  -8.9  2.0  -0.4  -4.3 

9.7  11.2  27.5  17.1  16.2 


17.2 
3.9 
5.7 
-2.4 
15.9 
2.2 
16.0 
-2.6 
13.1 
8.7 
26.4 
11.2 
15.2 
-7.9 
21.6 
-11.3 


Actual 

Change  in 

Total  ADM 

1990-91  to 

Unit  1 994-95  {%)     K-6      7-9   10-12    K-12       K-6     7-9  10-12    K-12 


Iredell 

Mooresville 
lackson 
Johnston 
lones 
Lee 
Lenoir 
Lincoln 
Macon 
Madison 
Martin 
McDowell 
Mecklenburg 
Mitchell 
Montgomery 
Moore 
Nash- 

Rocky  Mount 
New  Hanover 
Northampton 
Onslow 
Orange 

Chapel  Hill- 
Carrboro 
Pamlico 
Pasquotank 
Pender 
Perquimans 
Person 
Pitt 
Polk 
Randolph 

Asheboro 
Richmond 
Robeson 
Rockingham 
Rowan- 
Salisbury 
Rutherford 
Sampson 

Clinton 
Scotland 
Stanly 

Albemarle 
Stokes 
Surry 

Elkin 

Mount  Airy 
Swain 

Transylvania 
Tyrrell 
Union 
Vance 
Wake 
Warren 
Washington 
Watauga 
Wayne 
Wilkes 
Wilson 
Yadkin 
Yancey 


8.9 
9.5 

25.0 
2.4 
10.0 
7.3 
3.0 
3.1 
7.0 
3.2 
8.9 
8.2 
-0.8 
-0.7 
-0.3 

10.5 
0.3 
5.1 
-8.4 
-3.2 
6.1 
3.4 

2.3 
3.9 


3.8 
10.0 
-1.0 
19.5 
2.0 
-7.7 
5.9 
1.5 
-2.6 
0.2 
7.4 
-3.6 


7.0 
20.4 
-2.6 
18.5 
-A.9 

9.4 


0.8  12.3 

-A.7  -8.7 

-2.6  -1.8 

-6.5  ^.1 

18.2  20.7 


-0.5 
-0.2 
6.7 

4.6 
3.9 


0.5 
11.1  5.7 
4.3  20.2 
4.5       3.3 


25.5 
-6.0 
1.3 
8.5 
-5.9 
8.4 
4.4 
6.8 
14.3 
16.2 
^.5 


18.3 
4.2 
-3.9 
-13.5 

-0.7  -7.6 

1.5  -0.6 

9.8  6.5 
-3.4  10.4 
14.4  13.8 

3.4  -11.4 

33.0  30.2 

8.1  -5.1 

-21.5  -11.3 

5.9  13.6 
4.3  3.0 

-1.5  -0.3 


12.4 
15.4 

3.1 
21.3 
-2.8 

8.9 


-0.7 
8.5 
4.2 
2.0 
1.6 
17.2 
10.3 
27.0 
4.3 
-9.0 
1.9 
3.5 
2.3 
4.8 
15.9 
6.2 


15.4  30.3 

8.4  32.7 

2.2  4.8 

31.8  56.2 

-8.8  -4.9 

9.2  19.2 

9.0  2.5 

8.0  30.0 
11.7 


7.2 

13.5  14.6 

2.0  9.2 

0.6  3.1 

15.9  42.4 

-7.3  -2.1 


;.2     40.1 


-16.7 
-3.8 


20.5     41.2 
-16.2  -15.3 


7.8  18.4 

6.7  19.1 
13.1  30.8 

10.1  26.6 

10.2  7.1 
6.1  11.0 
0.2  2.1 

5.8  21.0 

6.5  10.3 

22.3  35.7 

4.6  -5.7 


-5.6 
-5.5 
24.4 


7.2     25.8 
8.9     10.9 

11.5  20.6 
2.2     -3.6 

15.4  19.3 
0.7  17.6 
9.9 
-2.9 
37.9 

14.6  29.7 
32.2     67.6 

0.2  14.7 
-11.1  -15.1 
-5.4  -0.8 
-1 .2  9.8 
5,7  3.0 
7.2  11.6 
22.2  33.1 
10.9    12.8 


51.2 
-6.0 
23.3 
29.1 
-10.0 
15.5 
16.4 
16.9 
23.3 
35.7 
-1.2 
2.7 
4.3 

27.6 
5.2 

28.5 

-8.0 
-10.0 

18.6 
3.0 


3.8 
5.3 
11.9 
3.3 
27.8 
41.5 
14.1 
75.9 
12.1 
-22.5 
9.5 
7.1 
2.3 
2.3 
38.3 
9.3 


20.7 
20.5 

3.7 
38.0 
-6.7 
13.2 

5.5 
17.4 

9.6 
11.6 

3.6 

0.6 
27.5 
-4.5 

8.1 
13.3 


9.8  16.2  10.7  11.5 

16.6  23.4  12.3  17.2 

-5.5  -6.3  -0,4  -A.S 

-A.]  4.4  21.6  2.7 

7.3  16.2  16.8  11.1 


13.6 
7.2 
26.5 
-0.2 

6.5 
10.7 
10.8 
13.0 
1.0 
14.4 
7.2 
0.0 
1.6 
30.5 
18.0 
46.3 
6.2 
-14.4 
-1.2 
3.1 
4.5 
7.5 
27.6 
11.0 
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Cases  and  Opinions  that  Directly 
Affect  North  Carolina 


Preacher's  suit,  alleging  that  university's  "outside 
speaker"  poHcy  unconstitutionally  prohibited  him 
from  preaching  on  the  school's  drillfield,  is  dismissed 
as  nonjusticiable.  Gilles  v.  Torgersen,  71  F.3d  497  (4th 
Cir.  1995). 

Facts:  A  Virginia  Polytechnic  Institute  (VPI)  regu- 
lation denies  outside  speakers  access  to  campus  facilities 
unless  they  first  find  an  official  university  sponsor,  such 
as  a  recognized  student  organization  or  university 
agency.  James  GQles,  a  traveling  preacher,  filed  suit  in 
federal  district  court  alleging  that  this  sponsorship 
policy  denied  him  access  to  VPI's  drillfield — a  large, 
open  area  in  the  center  of  campus — in  violation  of  the 
First  Amendment. 

On  three  separate  occasions,  Gilles  sought  to 
preach  on  the  drillfield.  Each  time  VPI  prohibited  him 
from  doing  so.  In  1992,  the  last  time  Gilles  sought  to 
preach  on  the  drillfield,  VPI  offered  to  sponsor  his 
preaching  at  one  of  three  alternate  sites.  None  of  these 
sites  was  acceptable  to  GUles,  though:  he  wanted  to 
preach  on  the  drillfield  because  it  was  a  high-traffic  area. 

The  district  court  upheld  the  sponsorship  policy's 
constitutionality  against  Gilles's  challenge,  and  Gilles 
appealed. 


Ingrid  Johansen,  a  graduate  of  the  University  of  Michigan  Law 
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Holding:  The  Fourth  Circuit  Court  of  Appeals  va- 
cated the  district  court's  ruling  and  dismissed  Gilles's 
claim  as  nonjusticiable. 

Courts  are  empowered  to  hear  only  actual  contro- 
versies involving  concrete  issues;  such  complaints  are 
called  justiciable.  Gilles's  case,  said  the  court,  is  not  justi- 
ciable because  he  lacks  standing:  that  is,  he  did  not  show 
that  he  was  injured  by  VPI's  sponsorship  policy. 

The  sponsorship  policy  functions  only  as  a  thresh- 
old requirement  to  gain  access  to  the  campus  at  large. 
VPI,  through  its  offer  to  sponsor  him  and  its  offer  of 
three  alternative  sites,  granted  Gilles  access  to  the  cam- 
pus. Gilles's  complaint  that  he  was  denied  access  to  the 
facility  of  his  choice — the  drillfield — therefore  cannot 
be  attributed  to  the  sponsorship  policy;  it  must  be  the 
result  of  some  other  VPI  policy  about  which  Gilles  did 
not  complain.  Whether  or  not  VPI's  sponsorship  policy 
is  constitutional  (a  question  the  court  found  "intrigu- 
ing"), Gilles's  failure  to  show  that  this  policy  was  re- 
sponsible for  his  grievance  means  that  his  claim  must  be 
dismissed. 

Board  of  Education  chairwoman  and  county  superin- 
tendent are  immune  from  suit  by  a  public  school  em- 
ployee who  was  demoted  because  of  her  political 
speech.  Dabbs  v.  Amos,  No  94-2267,  No.  94-2268,  No. 
95-1080,  1995  U.S.  App.  LEXIS  32650  (4th  Cir.  Nov.  21, 
1995).  (Unpublished  opinion) 

Facts:  Margaret  Dabbs  claimed  that  the  Cabarrus 
County  Board  of  Education  demoted  her  from  commu- 
nity-schools coordinator  to  parts  clerk  at  the  bus  garage 
because  she  campaigned  for  an  incumbent  school  board 
member  in  an  unsuccessful  reelection  bid.  She  filed  suit. 
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charging  that  the  board,  its  newly  elected  chairwoman 
I  Kaye  Amos,  and  county  superintendent  Daniel  Free- 
man violated  the  First  Amendment  by  demoting  her  for 
her  political  speech. 

The  federal  district  court  dismissed  Dabbs's  claims 
against  the  board  before  trial,  granting  the  defendants' 
summary  judgment  motion.  The  court  declined  to  dis- 
miss Dabbs's  claims  against  Amos  and  Freeman.  [See 
digest  ofDabbs  v.  Cabarrus  County  Board  of  Education 
in  School  Law  Bulletin  26  (Winter  1995):  25-27.]  These 
defendants  appealed. 

Holding:  The  Fourth  Circuit  Court  of  Appeals  re- 
versed the  district  court's  denial  of  summary  judgment 
on  the  claims  against  Amos  and  Freeman.  The  district 
court  should  have  dismissed  these  claims,  the  court  of 
appeals  ruled,  because  Amos  and  Freeman  were  shielded 
from  suit  by  qualified  immunity. 

Public  officials,  said  the  court,  are  shielded  from  li- 
ability when  their  conduct  does  not  violate  clearly  es- 
tablished statutory  or  constitutional  rights  of  which  a 
reasonable  person  would  have  known.  Therefore,  if  the 
right  asserted  by  Dabbs  was  not  clearly  established  at 
the  time  of  her  demotion,  Amos  and  Freeman  are  en- 
I  titled  to  qualified  immunity.  The  right  Dabbs  asserted 
was  the  First  Amendment  right  to  campaign  for  an  in- 
cumbent school  board  member,  sign  a  petition,  and  at- 
tend a  board  meeting  on  behalf  of  the  incumbent  board 
member. 

The  right  of  public  employees  to  speak  as  citizens 
on  matters  of  public  concern  and  not  be  discharged  un- 
less that  speech  interferes  with  the  employer's  business 
is  well  established,  the  court  said.  That  the  matters  on 
which  Dabbs  spoke  were  of  public  concern  is  also  clear. 
What  is  less  clear  is  whether  public  employees  with  re- 
sponsibilities similar  to  those  that  Dabbs's  job  entailed 
have  a  First  Amendment  right  to  challenge  the  compo- 
sition and  policies  of  their  employing  board. 

In  her  role  as  community-schools  coordinator, 
Dabbs  admitted  that  she  had  policymaking  authority 
in  regard  to  relations  between  the  community  and  the 
schools,  had  confidential  meetings  with  the  superin- 
tendent of  schools,  and  had  public  relations  responsi- 
bilities. The  greater  an  employee's  authority  and 
public  visibility,  the  greater  the  potential  for  conflict 
between  the  employee's  speech  and  his  or  her 
employer's  successful  functioning.  Although  there  is 
no  court  case  holding  that  an  employee  in  Dabbs's 
specific  circumstances  does  not  have  the  right  she 
claimed,  courts  have  held  that  employees  who  work 
with  confidential  issues  or  policymaking,  or  those 


whose  jobs  entail  extensive  public  contact,  have  less 
protection  under  the  First  Amendment  when  they  say 
things  hostile  to  their  employer  than  do  less  visible  or 
powerful  employees. 

The  court  here  declined  to  decide  the  issue  of 
whether  or  not  the  constitution  permits  the  demotion 
or  firing  of  public  employees  with  policymaking, 
confidential,  or  public  relations  duties  for  engaging  in 
political  speech  that  may  be  at  odds  with  the  goals  of 
their  employer.  The  court  also  noted  that  it  was  not  en- 
tirely clear  whether  Dabbs's  speech  in  this  case  was,  in 
fact,  contrary  to  her  employer's  mission.  For  the  pur- 
poses of  qualified  immunity,  it  is  sufficient  to  say  that 
Dabbs  did  not  enjoy  a  clearly  established  right  to  con- 
tinue in  her  position  after  her  speech. 

African-American  principal  failed  to  produce  evi- 
dence that  the  nonrenewal  of  his  contract  was  due  to 
either  free  speech  retaliation  or  race  discrimination. 

Mayev.  City  of  Kannapolis,  872  F.  Supp.  246  (M.D.N.C. 
1995). 

Facts:  John  Maye  was  principal  of  A.  L.  Brown 
High  School  in  Kannapolis  (N.C.)  from  1992  to  1994. 
During  his  tenure,  Maye  received  substandard  perfor- 
mance evaluations  from  Edward  Tyson,  superinten- 
dent of  the  Kannapolis  school  system.  In  addition, 
many  teachers  complained  to  Tyson  about  Maye,  stat- 
ing that  Maye  used  unprofessional  and  inappropriate 
language,  was  a  lax  disciplinarian,  and  caused  low  staff 
morale. 

In  September  1993  Tyson  told  Maye  that  his  em- 
ployment at  A.  L.  Brown  was  a  "mistake."  Both  Maye 
and  Tyson  agreed  that,  at  this  time,  Tyson  had  already 
decided  to  recommend  that  the  Kannapolis  school 
board  not  renew  Maye's  contract  when  it  came  up  for 
consideration  at  the  end  of  the  1993-94  school  year.  In 
May  1994,  upon  Tyson's  recommendation,  the  board 
voted  not  to  renew  Maye's  contract. 

Maye  filed  suit  in  federal  district  court  against  the 
board;  against  its  members,  in  both  their  individual  and 
official  capacities;  and  against  Tyson,  in  both  his  indi- 
vidual and  official  capacities.  Maye  alleged  that  the 
nonrenewal  of  his  contract  was  due  to  free  speech  retali- 
ation or  racial  discrimination  or  both.  The  defendants 
filed  a  motion  for  summary  judgment,  asking  the  court 
to  dismiss  all  of  Maye's  claims  before  trial. 

Holding:  The  court  granted  the  defendants'  mo- 
tion for  summary  judgment,  finding  that  Maye  failed  to 
present  any  evidence  that  would  entitle  him  to  prevail  at 
trial. 
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In  support  of  his  claim  that  the  board  and  Tyson 
retaliated  against  him  for  his  speech,  Maye  had  listed 
several  statements  in  which  he  alleged  racial  discrimina- 
tion in  the  Kannapolis  school  system.  Maye  admitted 
that  he  had  no  evidence  showing  that  the  board — or 
any  of  its  individual  members — had  any  knowledge  of 
these  statements;  he  also  admitted  that  he  had  no  evi- 
dence that  the  board  had  a  policy  or  custom  of  retaliat- 
ing against  school  employees  for  their  speech.  The  court 
dismissed  Maye's  free  speech  claim  against  the  board 
and  its  members  for  insufficient  evidence. 

As  far  as  the  charges  against  Tyson,  all  but  one  of 
Maye's  allegedly  protected  statements  occurred  after  Sep- 
tember 1993,  the  date  by  which  Maye  admits  that  Tyson 
had  already  decided  to  recommend  that  the  board  not 
renew  Maye's  contract.  The  one  pre-September  state- 
ment on  which  Maye's  free  speech  claim  could  be  based, 
then,  was  one  in  which  he  reported  to  Tyson  that  the 
supplement  paid  to  the  black  varsity  basketball  coach 
was  the  same  as  that  paid  to  the  white  junior  varsity  bas- 
ketball coach.  But  this  speech,  the  court  found,  was  not 
actually  Maye's  speech  at  all:  he  was  merely  relating  the 
concerns  of  the  varsity  basketball  coach.  Because  the 
speech  was  not  his  own,  this  statement  could  not  have 
been  the  basis  of  any  retaliatory  action.  In  any  event,  the 
court  said,  Maye  failed  to  produce  any  evidence  that  the 
statement  did  motivate  Tyson's  decision. 

Maye's  claim  of  racial  discrimination  also  suffered 
from  a  lack  of  evidence.  The  court  found  that  Maye  had 
made  out  a  prima  facie  case  of  racial  discrimination:  he 
is  black;  he  was  qualified  for  the  position  of  principal;  he 
was  discharged  from  that  job;  and,  after  he  was  dis- 
missed, that  job  remained  open  and  the  board  contin- 
ued to  seek  applications  from  candidates  of  Maye's 
qualifications. 

Maye  failed,  however,  to  refute  Tyson's  and  the 
board's  evidence  that  his  poor  job  performance  and  the 
numerous  complaints  about  him  were  the  legitimate, 
nondiscriminatory  reasons  for  not  renewing  his  con- 
tract. Maye  attempted  to  show  that  the  board  had 
treated  a  comparable  white  principal  in  the  Kannapolis 
school  system  more  favorably  than  it  had  treated  him: 
the  board  had  renewed  the  contract  of  this  white  princi- 
pal, who  had  been  accused  of  inappropriate  sexual  re- 
marks and  suspended  for  thirty  days.  This  evidence  did 
not  show  disparate  treatment  based  on  race,  the  court 
held,  because  the  white  principal's  performance  evalua- 
tions, with  the  exception  of  the  incident  mentioned,  in- 
dicated that  he  met  or  exceeded  Tyson's  and  the  board's 
expectations.  In  addition,  the  incident  for  which  he  had 


been  suspended  was  the  only  complaint  on  the  white 
principal's  record.  /» 

Court  dismisses  neurology  resident's  state  law  claims 
against  Duke  University  Medical  Center  before  trial. 

Carter  v.  Duke  University  Medical  Center,  No. 
1:95CV00042,  1995  U.S.  Dist.  LEXIS  16145  (M.D.N.C. 
Oct.  3,  1995). 

Facts:  Nathaniel  Carter,  an  African  American, 
served  as  a  resident  in  the  Neurology  Training  Program 
at  Duke  University  Medical  Center  (DUMC).  In  De- 
cember 1994,  after  three  and  a  half  years  in  the  pro- 
gram. Carter  filed  suit,  alleging  racial  discrimination  in 
violation  of  42  U.S.C.  §  1981  and  making  state  law 
claims  of  libel  and  slander,  tortious  interference  with 
prospective  economic  advantage,  intentional  infliction 
of  emotional  distress,  and  civil  conspiracy.  Defendants 
in  the  action  were  DUMC;  Dr.  Allen  Roses,  Carter's 
training  mentor  and  chief  of  the  Division  of  Neurology; 
Dr.  Ralph  Snyderman,  chancellor  of  DUMC;  and  Dr. 
Joseph  Greenfield,  chief  of  the  Department  of  Medicine 
(hereinafter  "defendants"). 

Carter  alleged  that  Roses  embarrassed,  humiliated, 
and  frustrated  him  and  also  undermined  his  effective-  i| 
ness  as  a  doctor  because  of  his  race.  Carter  also  said  that  " 
Roses  wrongfully  denied  him  the  opportunity  to  serve 
as  chief  resident  during  his  final  year  at  DUMC.  He 
stated  that  Snyderman  and  Greenfield  ratified  Roses's 
discriminatory  behavior  by  refusing  Carter's  requests  to 
overrule  Roses's  decisions. 

Defendants  filed  a  motion  for  summary  judgment 
on  all  of  Carter's  state  law  claims  (that  is,  they  asked  the 
court  to  dismiss  them  before  trial  because  they  con- 
tained no  facts  that  would  entitle  Carter  to  relief).  They 
also  moved  to  dismiss  Carter's  Section  1981  claim,  al- 
leging that  he  had  failed  to  take  any  action  on  it  within 
the  time  period  set  by  the  court. 

Holding:  The  federal  court  for  the  Middle  District 
of  North  Carolina  granted  the  defendants'  motion  to 
dismiss  Carter's  state  law  claims  but  denied  their  mo- 
tion to  dismiss  his  Section  1981  claim. 

The  court  first  stated  that  a  motion  to  dismiss  for 
failure  to  state  a  claim  for  relief  should  not  be  granted 
unless  it  appears  to  a  certainty  that  the  plaintiff  cannot 
provide  evidence,  nor  point  to  evidence  already  in  the 
record,  that  would  entitle  him  to  a  verdict  in  his  favor. 
The  court  went  on  to  explain  why  each  of  Carter's  state 
law  claims  must  be  dismissed  under  this  standard. 

In  support  of  his  libel  and  slander  claim,  Carter 
specifically  asserted  only  one  defamatory  statement. 


School  Law  Bulletin  /  Winter  1 996    15 


The  statement,  contained  in  a  spring  1993  letter  of  rec- 
ommendation written  by  Roses  on  behalf  of  Carter  for 
the  Robert  Wood  Johnson  Fellowship  Program,  alleg- 
edly expressed  DUMC's  expectation  that  Carter  would 
be  less  competent  than  other  students  in  the  neurology 
program  because  he  is  African  American.  Any  claim 
based  on  statements  in  Roses's  letter  is  barred,  the  court 
stated,  by  the  one-year  statute  of  limitations  governing 
libel  and  slander  actions.  (By  the  time  Carter  filed  his 
claim  in  December  1994,  the  year  had  already  passed.) 
Because  Carter  alleged  no  other  slanderous  statements 
with  any  specificity,  his  libel  and  slander  claim  is  with- 
out basis. 

Carter's  claim  for  tortious  interference  with  pro- 
spective economic  advantage  also  was  based  on 
Roses's  letter  to  the  Robert  Wood  Johnson  Fellowship 
Program.  Carter  alleged  that  derogatory  and  malicious 
statements  in  the  letter,  motivated  by  Roses's  racial 
prejudice,  resulted  in  Carter's  being  denied  a  fellow- 
ship. The  court  dismissed  this  claim  for  two  reasons. 
First,  Carter  failed  to  show  that  but  for  Roses's  letter 
he  would  have  been  awarded  a  fellowship;  his  claim  of 
prospective  economic  advantage  was  too  speculative. 
Second,  claims  for  tortious  interference  with  eco- 
nomic advantage  traditionally  have  been  limited  to  the 
business  and  fair  trade  contexts,  and  the  court  de- 
clined to  extend  the  scope  of  such  claims  to  situations 
comparable  to  Carter's. 

Carter's  claim  for  intentional  infliction  of  emo- 
tional distress  focused  on  Roses's  treatment  of  him, 
which  he  said  was  designed  to  embarrass,  humiliate, 
and  frustrate  him  as  well  as  to  undermine  his  effective- 
ness as  a  doctor.  In  dismissing  this  claim,  the  court 
found  that  Roses's  alleged  treatment  simply  failed  to 
reach  the  degree  of  outrageousness  required  in  success- 
ful claims  for  emotional  distress:  to  constitute  extreme 
and  outrageous  conduct,  behavior  must  go  beyond  all 
possible  bounds  of  decency  and  be  regarded  as  utterly 
intolerable  in  civilized  society. 

The  court  dismissed  Carter's  final  state  law  claim, 
which  alleged  that  the  defendants  conspired  to  deny 
him  the  medical  training  and  career-enhancing  oppor- 
tunities provided  to  white  residents.  The  civil  con- 
spiracy claim  failed  to  allege  any  damages  beyond  those 
stemming  from  the  claims  discussed  above.  Because  in 
all  of  the  above  claims  Carter  alleged  that  each  of  the  de- 
fendants was  liable — Roses  for  his  direct  actions  and  the 
others  for  ratifying  them — the  alleged  civil  conspiracy 
among  them  is  based  on  no  additional  facts  and  does 
not  constitute  an  independent  cause  of  action. 


The  court  rejected  the  defendants'  motion  to  dis- 
miss Carter's  Section  1981  claim  for  failure  to  pros- 
ecute, citing  an  earlier  order  in  the  case  that  extended 
the  period  allowed  Carter  for  discovery.  This  period  of 
time  had  not  yet  elapsed,  the  court  noted. 

Lawsuit  seeking  to  nullify  the  merger  of  Durham 
county  and  city  schools  was  properly  dismissed  as 
moot  by  the  trial  court.  Cannon  v.  North  Carolina 

State  Board  of  Education, N.C. ,  464  S.E.2d  43 

(1995). 

Facts:  This  procedurally  complex  case  began  when 
Hazard  Cannon  and  others  brought  suit  to  nullify  the 
merger  of  the  Durham  (N.C.)  city  and  county  school 
systems.  In  April  1992  the  trial  court  entered  judgment 
for  Cannon,  finding  that  the  merger  violated  several 
state  statutes  as  well  as  three  state  constitutional  provi- 
sions. The  constitutional  provisions  violated  were  Ar- 
ticle II,  Section  1  (governing  delegation  of  legislative 
authority);  Article  IX  (requiring  a  uniform  system  of 
schools);  and  Article  I,  Section  19  (guaranteeing  the 
equal  protection  of  the  laws).  The  State  Board  of  Educa- 
tion appealed  the  trial  court's  ruling  and  the  state  su- 
preme court  granted  review. 

Before  the  supreme  court  heard  the  case,  however, 
the  General  Assembly  passed  Chapter  767  of  the  Session 
Laws  of  1991,  effectively  ratifying  the  Durham  school 
merger.  The  supreme  court  sent  the  case  back  to  the 
trial  court  with  an  order  to  determine  whether  Chapter 
767  resolved  the  controversy  between  the  parties  and 
made  further  court  action  on  it  improper.  The  trial 
court  found  that  the  case  was  now  moot  (that  is,  pre- 
sented no  live  controversy)  and  dismissed  it. 

Cannon  appealed  the  trial  court's  dismissal  of  his 
suit  to  the  state  court  of  appeals,  which  reinstated  the 
suit,  finding  that  Chapter  767  did  not  cure  the  merger's 
equal  protection  problem  [see  digest  oi  Cannon  v.  North 
Carolina  State  Board  of  Education  in  School  Law  Bulletin 
26  (Winter  1995):  20].  The  board  then  appealed  to  the 
state  supreme  court. 

Holding:  The  supreme  court  reversed  the  court  of 
appeals'  reinstatement  of  Cannon's  case,  finding  that  it 
had  been  properly  dismissed  as  moot. 

In  essence  the  supreme  court  held  that  the  trial 
court's  second  ruling  on  the  merger  (that  arguments 
about  it  were  made  moot  by  Chapter  767)  extin- 
guished its  first  findings  of  unconstitutionality  and  il- 
legality; the  first  ruling  no  longer  exists.  Therefore  the 
only  issue  on  appeal  was  whether  the  trial  court  prop- 
erly dismissed  the  case.  It  was  improper  for  the  court 
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of  appeals  to  focus  on  the  first  ruling  as  a  basis  for 
holding  the  second  invalid. 

Probationary  teacher  has  neither  statutory  nor  consti- 
tutional procedural  due  process  rights  before  non- 
renewal, and,  in  deciding  whether  to  renew  such  a 
teacher,  the  board  of  education  may  consider  any  evi- 
dence, not  just  evidence  contained  in  the  teacher's 
personnel  file.  Kryder  v.  Chapel  Hill-Carrboro  City 

Schools  Board  of  Education, N.C.  App. ,  463 

S.E.2d431  (1995). 

Facts:  On  May  29,  1992,  the  Chapel  Hill-Carrboro 
Board  of  Education  decided  not  to  renew  the  contract 
of  Richard  Kryder,  a  probationary  fifth  grade  teacher  at 
Estes  Hills  Elementary.  Kryder  was  notified  of  his 
nonrenewal  that  same  day.  The  board's  decision  was 
based  on  complaints  about  Kryder's  inability  to  control 
his  temper;  these  complaints  were  confirmed  in  a  letter 
submitted  by  Estes  Hills  principal  Eileen  Miller. 

On  June  1 1  the  board  met,  and  Kryder  appeared  to 
explain  why  he  thought  the  board's  decision  arbitrary 
and  capricious.  The  board  did  not  change  its  decision 
after  Kryder's  presentation. 

Kryder  then  filed  suit  in  Orange  County  Superior 
Court.  The  court  granted  the  board's  motion  for  sum- 
mary judgment  on  Kryder's  claims  that  ( 1 )  he  was  en- 
titled, either  pursuant  to  North  Carolina  statute  or 
school  board  policy,  to  procedural  due  process  before 
the  board  decided  not  to  renew  his  contract;  (2)  he  was 
constitutionally  entitled  to  due  process  before  the 
board's  decision;  (3)  under  the  teacher  tenure  act,  he 
was  entitled  to  a  pre-nonrenewal  hearing;  (4)  the 
board  should  not  have  considered  the  information  in 
Miller's  letter  because  it  was  not  a  part  of  his  personnel 
file;  and  (5)  the  board  acted  arbitrarily  and  capri- 
ciously in  not  renewing  his  contract.  Despite  dismiss- 
ing these  claims,  the  court  entered  partial  relief  for 
Kryder,  ordering  that  the  board  reinstate  him  to  his 
teaching  position  and  that  the  board  pay  him  all  back 
pay  and  benefits  lost. 

Both  Kryder  and  the  board  appealed  to  the  North 
Carolina  Court  of  Appeals. 

Holding:  The  court  of  appeals  affirmed  the  trial 
court's  judgment  dismissing  the  five  claims  listed  above 
but  reversed  the  trial  court's  grant  of  relief  to  Kryder. 
The  trial  court  should  have  dismissed  Kryder's  request 
that  he  be  reinstated  with  back  pay. 

In  affirming  the  trial  court's  grant  of  summary 
judgment  to  the  board  on  all  of  Kryder's  claims  assert- 
ing pre-nonrenewal  procedural  rights,  the  court  held 


that  probationary  teachers  have  no  procedural  rights 
from  any  source  before  nonrenewal  of  their  contracts.         /^I 

The  board's  policy  manual,  based  on  requirements  Vj 
set  out  in  Section  115C-325  of  the  North  Carolina  Gen- 
eral Statutes  (G.S.),  gives  probationary  teachers  no  right 
to  attend  executive  meetings  at  which  the  renewal  of 
their  contracts  may  be  discussed,  although  the  board 
may  allow  attendance  of  such  teachers  at  its  discretion. 
The  manual  makes  clear  that  probationary  teachers  are 
allowed  to  appear  before  the  board  only  after  a  decision 
of  nonrenewal  is  made. 

In  addition,  the  minimal  substantive  protection 
given  probationary  teachers  in  the  teacher  tenure  act 
at  G.S.  I15C-325(m)(2)  does  not  amount  to  a  pre- 
nonrenewal  procedural  right.  The  act  prohibits 
nonrenewals  of  probationary  teachers  only  for  arbi- 
trary, capricious,  discriminatory,  personal,  or  political 
reasons.  At  most,  this  provision  means  that  the  board 
must  record  somewhere — in  the  administrative 
record,  the  board  minutes,  or  a  teacher's  personnel 
file,  for  example — the  nonarbitrary  reason  it  decided 
on  nonrenewal.  That  probationary  teachers  have  no 
pre-nonrenewal  procedural  rights  under  the  teacher 
tenure  act  is  further  confirmed  through  comparison  / 
with  the  pre-nonrenewal  procedural  rights  of  tenured  ^ 
teachers:  the  fact  that  the  rights  for  this  latter  group 
are  so  thoroughly  and  specifically  set  out  in  the  act  in- 
dicates that  the  lack  of  procedural  rights  for  proba- 
tionary teachers  was  not  an  inadvertent  omission  but  a 
conscious  policy  decision  by  the  General  Assembly. 

Neither  do  the  state  and  federal  constitutions  pro- 
vide Kryder  with  any  pre-nonrenewal  procedural  rights. 
Due  process  is  required  only  before  the  deprivation  of  a 
property  interest,  and  an  individual  may  have  a  prop- 
erty interest  in  continued  employment  only  when  state 
law  creates  such  an  entitlement.  State  law  does  provide 
that  probationary  teachers  have  a  property  interest  in 
continued  employment  during  the  term  of  their  one-year 
contracts.  However,  state  law  does  not  create  a  property 
interest  for  probationary  teachers  at  the  end  of  their  con- 
tract year.  Because  he  was  at  the  end  of  his  one-year 
contract,  Kryder  no  longer  had  a  property  interest  in 
continued  employment  and  was  not  constitutionally 
entitled  to  due  process  before  nonrenewal. 

The  court  of  appeals  agreed  with  the  trial  court 
(and  the  board)  that  the  letter  from  Miller  was  properly 
considered  by  the  board  in  deciding  not  to  renew  i 

Kryder's  contract.  Kryder  argued  that  because  the  letter         ' 
had  not  been  placed  in  his  personnel  file,  which  would 
have  given  him  five  days  to  attach  explanatory  materials 
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to  it,  the  board  should  not  have  considered  it.  The  court 
observed  that  the  General  Statutes  do  not  place  any  re- 
strictions on  the  kind  of  evidence  a  board  may  use  in 
making  a  nonrenewal  decision. 

Finally,  the  trial  court  was  correct  in  ruling  that  the 
board  did  not  act  arbitrarily  or  capriciously  in  not  re- 
newing Kryder's  contract.  For  a  decision  to  be  consid- 
ered arbitrary  or  capricious  in  this  context,  it  must  be 
based  solely  on  a  reason  found  to  be  arbitrary  or  capri- 
cious. If  the  record  reveals  any  rational  reason  for 
nonrenewal,  the  inquiry  ends.  Miller's  letter,  confirming 
oral  complaints  received  by  the  board  about  Kryder's 
temper,  reveals  a  rational  reason  for  nonrenewal. 

Given  the  soundness  of  the  above  decisions,  there 
is  no  justification  for  reinstating  Kryder  or  awarding 
him  lost  back  pay  and  benefits. 

Board  of  education's  failure  to  secure  permits  before 
proceeding  to  condemn  adjacent  property  is  not  an 
omission  sufficient  to  support  owner's  claim  that  the 
property  is  an  unsuitable  site.  Board  of  Education  of 

the  Hickory  Administrative  School  Unit  v.  Seagle, 

N.C.  App. ,  463  S.E.2d  227  (1995). 

Facts:  The  Hickory  (N.C.)  Board  of  Education  ini- 
tiated court  proceedings  to  condemn  property  adjacent 
to  the  Oakwood  Public  Elementary  School  for  the  pur- 
pose of  expanding  the  school's  facilities.  The  owners  of 
the  property  (hereinafter  "Seagle")  contested  its  taking, 
arguing  that  the  property  was  not  a  suitable  site  because 
the  board  had  failed  to  obtain  permits  from  the  U.S. 
Army  Corps  of  Engineers.  These  permits  were  required, 
Seagle  argued,  because  the  board  planned  to  install  a 
culvert  on  the  property  in  United  States  waters  and  also 
because  part  of  the  land  was  listed  with  the  National 
Register  of  Historic  Places. 

The  district  court,  upon  the  board's  motion,  dis- 
missed Seagle's  claim  that  the  land  was  an  unsuitable 
site  and  set  a  hearing  on  the  matter  of  just  compensa- 
tion for  the  land.  Seagle  appealed  the  dismissal. 

Holding:  The  North  Carolina  Court  of  Appeals 
affirmed  the  district  court's  dismissal  of  Seagle's  claim. 

The  main  question  in  the  case,  stated  the  court,  is 
whether,  under  G.S.  115C-517  (the  statute  authorizing 
local  school  boards  to  acquire  sites  for  school  facilities 
by  condemnation),  the  school  board's  failure  to  obtain 
permits  from  the  Corps  of  Engineers  is  sufficient  to 
make  the  proposed  expansion  site  unsuitable.  Although 
Seagle  did  present  evidence  that,  if  believed,  indicated 
that  the  board  may  need  permits  before  proceeding 
with  its  expansion,  this  issue  has  nothing  to  do  with 


whether  the  site  is  suitable.  Under  G.S.  115C-517,  the 
decision  about  what  land  is  suitable  is  entirely  within 
the  school  board's  discretion,  and  absent  an  arbitrary  or 
capricious  abuse  of  discretion,  no  court  will  overturn 
such  a  decision. 

Seagle  failed  to  show  that  the  board's  failure  to  ob- 
tain permits  constituted  an  arbitrary  or  capricious 
abuse  of  discretion.  The  court  noted  with  favor  the 
board's  argument  that  a  presumption  exists  that  public 
officials  will  discharge  their  duties  in  good  faith  and  ex- 
ercise their  powers  in  accord  with  the  spirit  and  purpose 
of  the  law.  In  other  words,  Seagle  did  not  produce  any 
evidence  that,  if  permits  are  in  fact  required  before  the 
board  begins  its  expansion,  the  board  will  not  get  them. 

University  employee's  "whistleblower"  claim  was 
properly  dismissed  for  failure  to  raise  a  genuine  issue 
of  material  fact;  his  claim  against  University  of  North 
Carolina  officials  for  infliction  of  emotional  distress 
and  misrepresentation  is  barred  by  sovereign  immu- 
nity. Aune  V.  The  University  of  North  Carolina  at 
Chapel  Hill, N.C.  App. ,  463  S.E.2d  678  (1995). 

Facts:  In  1991,  while  employed  as  associate  dean 
for  Information  Systems  and  director  of  the  Office  of 
Information  Systems  (OIS)  at  The  University  of  North 
Carolina  at  Chapel  Hill  (UNC-CH),  Kirk  Aune  re- 
ported a  possible  conflict  of  interest  among  some 
medical  school  employees  as  well  as  possible  misap- 
propriations of  state  resources.  Aune  reported  these 
matters  to  Dr.  Stuart  Bondurant,  dean  of  the  School  of 
Medicine;  William  Mattern,  associate  dean  of  Aca- 
demic Affairs;  and  Edwin  Capel,  UNC-CH's  internal 
auditor.  Investigations  revealed  no  conflict  or  misap- 
propriation. 

In  1992  a  committee  appointed  by  Bondurant  to 
review  Aune's  performance  recommended  that  his  ap- 
pointment not  be  renewed,  and  it  was  not.  Aune  filed 
suit  against  UNC-CH  as  well  as  against  Bondurant, 
Mattern,  and  Capel  (hereinafter  "defendants"),  alleg- 
ing that  his  nonrenewal  violated  North  Carolina's 
whistleblower  statute  because  it  was  in  retaliation  for 
his  reports.  Aune  also  alleged  that  the  defendants  ei- 
ther intentionally  or  negligently  caused  him  to  suffer 
severe  emotional  distress  by  the  manner  in  which  they 
handled  his  reports  and  his  performance  review.  Fi- 
nally, Aune  alleged  that  the  defendants  were  guilty  of 
misrepresentation  for  telling  him  that  his  reports 
would  be  properly  investigated,  that  there  would  be  no 
negative  repercussions  from  his  reports,  and  that  his 
performance  review  would  be  fair. 


1 8    School  Law  Bulletin  /  Winter  1 996 


The  trial  court  granted  the  defendants'  motion  for 
summary  judgment  and  dismissed  Aune's  claims  before 
trial,  finding  that  he  presented  no  evidence  entitling 
him  to  relief  on  any  of  them.  Aune  appealed. 

Holding:  The  court  of  appeals  affirmed  the  trial 
court's  grant  of  summary  judgment  for  the  defendants. 

Regarding  Aune's  whistleblower  claims,  the  court 
found  that  Aune  failed  to  establish  that  the  legitimate 
reasons  given  by  the  defendants  for  not  reappointing 
him  were  pretexts  for  retaliatory  motives.  The  defen- 
dants' evidence  showed  that  Aune's  performance  was 
evaluated  in  accordance  with  university  policy  and 
that  the  committee  that  reviewed  Aune's  work  was  ob- 
jective and  not  improperly  influenced  by  the  defen- 
dants. The  reasons  that  the  committee  recommended 
nonreappointment  were  Aune's  failure  to  address  the 
micro-computer  revolution  and  his  inability  to  work 
collaboratively  with  others.  Aune's  evidence,  consist- 
ing of  his  own  allegations  and  testimony  by  a  former 
OIS  employee  that  people  at  the  hospital  had  said  that 
Aune  was  going  to  be  "cut  down  to  size,"  was  simply 
too  insubstantial  to  refiite  the  defendants'  evidence. 

As  to  Aune's  emotional  distress  and  misrepresen- 
tation claims,  the  court  agreed  with  the  defendants 
that  they  were  shielded  from  these  claims  by  sovereign 
immunity.  Although  Aune  attempted  to  sue  the  defen- 
dants in  their  individual  capacities,  his  allegations 
against  them  involved  only  acts  performed  within  the 
bounds  of  their  professional  duties.  For  this  reason 
they  can  be  sued  only  in  their  official  capacities;  they 
share  the  governmental  immunity  enjoyed  by  their 
employer.  The  University  of  North  Carolina,  a  state 
agency. 

The  tort  claims  against  the  defendants  were  prop- 
erly dismissed. 

Plaintiffs  request  for  relief  under  the  Tort  Claims  Act 
for  injuries  caused  by  the  allegedly  negligent  conduct 
of  his  safety  manager  was  properly  denied.  Ambrose  v. 
The  University  of  North  Carohna  at  Asheville,  118  N.C. 
App.  659,  456  S.E.2d  342  (1995). 

Facts:  David  Ambrose  walked  through  a  plate  glass 
window  and  seriously  injured  his  hand.  The  window 
was  next  to  a  set  of  two  glass  doors  and  was  as  tall  as  the 
doors.  To  exit  through  the  doors  Ambrose  would  have 
had  to  turn  left;  instead,  assuming  the  window  was  an 
open  doorway,  Ambrose  continued  to  walk  straight 
ahead.  Ambrose  sued  Robyn  Hansen,  the  safety  man- 
ager at  The  University  of  North  Carolina  at  Asheville, 
alleging  that  she  was  negligent  in  failing  to  make  the 


presence  of  the  window  apparent,  move  the  window,  or 
install  reasonably  safe  glass  in  the  window.  ^1 

The  Industrial  Commission  found  that  Hansen      ^* 
was  not  negligent.  Ambrose  appealed. 

Holding:  The  court  of  appeals  affirmed  the  In- 
dustrial Commission's  denial  of  Ambrose's  request  for 
relief. 

Under  the  state  Tort  Claims  Act,  an  injured  person 
may  recover  for  the  negligence  of  a  state  employee  act- 
ing within  the  scope  of  his  or  her  employment  under 
circumstances  in  which  the  state,  if  a  private  person, 
would  be  liable  for  the  injury.  The  court  held  that 
the  commission's  findings  of  fact  contained  compe- 
tent evidence  to  support  the  conclusion  that  the  state 
employee,  Hansen,  was  not  negligent.  She  did  not  cre- 
ate the  danger  by  which  Ambrose  was  harmed;  when 
installed  in  the  1960s,  the  window  through  which 
Ambrose  walked  complied  with  applicable  safety  codes. 
Although  by  1978  the  code  required  safety  glass  in  such 
windows,  an  exemption  was  given  for  structures  built 
before  that  date.  In  addition,  no  evidence  showed  that 
Hansen  had  actual  knowledge  of  the  window's  danger: 
although  people  had  walked  into  the  window  in  the 
past,  it  had  never  shattered,  no  one  had  suffered  serious  f^ 
injury,  and  such  incidents  had  never  been  reported  to  ^ 
Hansen.  Because  Hansen  did  not  create  the  danger  and 
had  no  actual  knowledge  of  it,  she  could  not  have  rea- 
sonably anticipated  Ambrose's  injury. 

Employee  of  the  Department  of  Community  Colleges 
presented  no  evidence  that  she  was  passed  over  for 
promotion  because  of  her  race  rather  than  her  exces- 
sive absenteeism.  Thompson  v.  North  Carolina  De- 
partment of  Community  Colleges,  In  the  Office  of 
Administrative  Hearings,  No.  94  OSP  1530  (Nov.  1, 
1995). 

Facts:  Sheila  Thompson,  an  African  American, 
worked  for  the  Department  of  Community  Colleges 
(DCC)  as  a  Technical  Support  Specialist  for  four  years 
and  then  as  an  Office  Assistant  IV.  In  October  1994 
Thompson,  along  with  six  others,  applied  for  the  inter- 
naOy  advertised  position  Personnel  Assistant  V. 

Thompson  did  not  receive  the  position,  which  was 
awarded  to  Rhonda  Stephenson,  a  white  worker  then 
employed  by  DCC  as  Personnel  Assistant  IV.  Thomp- 
son filed  a  petition  with  the  Office  of  Administrative 
Hearings  alleging  that  DCC  unlawfully  discriminated  i 
against  her  on  the  basis  of  her  race  in  denying  her  the  ^ 
position. 

DCC  filed  a  motion  for  summary  judgment. 
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Holding:  The  hearing  officer  granted  DCC's  mo- 
tion for  summary  judgment  because  Thompson  failed 
to  show  that  she  would  be  able  to  present  any  evidence 
entiding  her  to  relief. 

The  court  assumed,  without  deciding,  that  Thomp- 
son did  prove  the  first  stage  of  a  racial  discrimination 
claim:  she  showed  that  she  is  a  member  of  a  racial  minor- 
ity, that  she  applied  and  was  qualified  for  the  Personnel 
Assistant  V  position,  and  that  despite  her  qualification 
she  was  rejected  in  favor  of  a  person  of  her  qualifications 
who  is  not  a  member  of  a  protected  minority  group. 
However,  DCC  also  satisfied  its  burden  of  offering  a  le- 
gitimate, nondiscriminatory  reason  for  not  promoting 
Thompson.  Rosalyn  Comfort,  director  of  DCC  Person- 
nel Services,  testified  that  Thompson  had  exhibited  a 
chronic  record  of  excessive  unscheduled  absences  from 
work  throughout  her  employment  with  DCC.  Comfort 
had  counseled  Thompson  about  this  problem  repeat- 
edly and  gave  her  an  oral  warning  about  it  in  1993. 
Stephenson,  on  the  other  hand,  had  maintained  a  consis- 
tently high  performance  rating  during  her  employment 
with  DCC  and  was  reliable,  according  to  Comfort. 

Because  DCC  articulated  a  legitimate  reason  for 
denying  Thompson  the  promotion,  the  burden  was  on 
Thompson  to  show  that  the  reason  offered  was  just  a 
pretext  for  intentional  discrimination.  Thompson  of- 
fered nothing  other  than  her  own  beliefs  in  support  of 
this  showing;  more  damaging  yet  was  Thompson's  testi- 
mony that  she  did  not  believe  that  any  discrimination 
on  Comfort's  part  was  intentional. 

University's  refusal  to  consider  awarding  attorney 
fees  to  an  employee  who  incurred  such  fees  in  success- 
fully protesting  her  discharge  was  arbitrary,  lones  v. 
The  University  of  North  Carolina  at  Chapel  Hill,  In  the 
Office  of  Administrative  Hearings,  94  OSP  1718  (Oct. 
31,  1995). 

Facts:  Roberta  Jones  was  discharged  from  her  em- 
ployment with  The  University  of  North  Carolina  at 
Chapel  Hill  (UNC-CH)  and  appealed  the  discharge 
through  the  UNC-CH  internal  grievance  procedure.  This 
grievance  procedure  is  nonadversarial  and  bars  attorneys 
from  participating  in  any  grievance  meeting  or  hearing. 
Nonetheless  grievants  are  allowed  to,  and  Jones  did,  se- 
cure legal  advice  during  the  prosecution  of  a  grievance. 

After  a  hearing  before  the  UNC-CH  Staff  Em- 
ployee Grievance  Committee,  Jones  was  reinstated  with 
back  pay.  She  then  requested  reimbursement  for  the  at- 
torney fees  she  incurred  during  the  grievance  proce- 
dure, but  UNC-CH  refused  to  entertain  her  request. 


Jones  appealed  the  refusal. 

Holding:  The  hearing  officer  found  that  UNC- 
CH 's  refusal  to  even  consider  Jones's  request  for  attorney 
fees  was  arbitrary  and  capricious  as  well  as  erroneous. 

State  regulation  (N.C.  ADMIN.  CODE  tit.  25,  ch.  OIB 
§  .0414)  provides  that  attorney  fees  may  be  awarded  by 
the  State  Personnel  Commission  when  the  grievant  is  re- 
instated to  the  same  position  or  is  awarded  back  pay. 
UNC-CH's  wrongful  discharge  of  Jones  from  constitu- 
tionally protected  employment  caused  her  to  incur  at- 
torney fees.  It  is  therefore  reasonable  to  expect  that 
UNC-CH  would  at  least  consider  awarding  her  reason- 
able reimbursement  of  these  fees  to  make  her  whole.  The 
hearing  officer  recommended  that  the  State  Personnel 
Commission  order  UNC-CH  to  consider  awarding 
Jones  the  fees  she  requested. 

Teaching  certificate  of  a  woman  convicted  of  assisting 
a  student  to  obtain  academic  credit  by  fraudulent 
means  should  not  be  revoked.  Taylor  v.  North  Caro- 
lina Department  of  Public  Instruction,  In  the  Office  of 
Administrative  Hearings,  95  EDC  0525  (Oct.  25,  1995). 

Facts:  In  1987  Madeline  Taylor  was  convicted  of 
violating  G.S.  14-118.2,  assisting  in  obtaining  academic 
credit  by  fraudulent  means,  for  offering  to  give  one  of 
her  students  a  passing  grade  in  exchange  for  a  VCR.  As 
part  of  her  punishment,  Taylor  was  prohibited  from 
teaching  in  the  North  Carolina  public  schools  for  three 
years. 

During  and  after  the  period  of  her  probation,  Tay- 
lor taught  in  the  private  sector  and  the  community  col- 
lege system.  She  also  furthered  her  education  by  taking 
courses  at  East  Carolina  University. 

In  1994  the  Department  of  Public  Instruction 
(DPI)  renewed  Taylor's  teaching  certificate,  effective 
through  1998.  When  Taylor  applied  for  a  job  in  a  North 
Carolina  public  school,  however,  the  DPI,  through  the 
State  Board  of  Education  (SBE),  sought  to  revoke  her 
certificate. 

Holding:  The  hearing  officer  recommended  that 
the  SBE  not  revoke  Taylor's  certificate. 

While  acknowledging  that  conviction  under  G.S. 
14-118.2  could  qualify'  as  a  crime  of  moral  turpitude 
justifying  certificate  revocation,  the  hearing  officer 
noted  that  the  conviction  was  a  misdemeanor  offense 
only  and  did  not  involve  the  more  serious  charges  of 
abusing  minors  or  possessing,  selling,  or  using  con- 
trolled substances.  In  addition,  the  DPI  expert  witness 
could  recall  no  instance  of  a  teacher  convicted  of  a  mis- 
demeanor losing  his  or  her  certificate. 
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Further,  the  hearing  officer  stated,  Taylor  seemed 
genuinely  remorseful.  She  had  no  record  of  behavior  af- 
ter her  conviction  that  would  justify  revoking  her  teach- 
ing certificate,  and  she  had  made  concerted  efforts  to 
maintain  and  improve  her  skills  and  qualifications  for 
teaching. 

Finally,  the  fact  that  Taylor  did  not  alert  the  DPI  to 
her  conviction  when  it  renewed  her  certificate  is  unim- 
portant. Taylor  said  she  assumed  they  knew  of  the  con- 
viction, and  in  fact,  the  evidence  bears  out  this 
assumption:  after  Taylor's  1987  conviction  someone 
from  the  DPI  notified  the  Virginia  Department  of  Pub- 
lic Education  of  her  conviction  [as  required  by  N.C. 
Admin.  Code  tit.  16  ch.  6C  §  .0312(f)  in  actions  involv- 
ing teaching  certificates].  The  hearing  officer  found  that 
the  DPI  knew  of  the  conviction  at  the  time  it  renewed 
Taylor's  certificate  and  therefore  is  equitably  estopped 
from  revoking  it  now. 

Department  of  Public  Instruction's  refusal  to  convert 
beginning  teacher's  initial  teaching  certificate  to  a 
continuing  certificate  was  not  arbitrary  or  capricious. 

Snyder  v.  Department  of  Public  Instruction,  In  the 
Office  of  Administrative  Hearings,  93  EDC  0731  (Oct. 
11,1995). 

Facts:  Donna  Marie  Snyder  held  an  initial  two- 
year  teaching  certificate  in  the  area  of  teaching  behav- 
iorally  and  emotionally  handicapped  (BEH)  students. 
The  Buncombe  County  Board  of  Education  hired 
Snyder  for  the  1991-92  and  1992-93  school  years  and 
assigned  her  to  teach  an  intensive  intervention  class  for 
BEH  middle  school  students. 

As  part  of  the  Initial  Certification  Program  (a 
statewide  program  for  beginning  teachers),  colleagues 
in  the  Buncombe  County  school  system,  several  of 
whom  had  extensive  experience  with  BEH  students, 
evaluated  Snyder's  teaching  effectiveness.  Based  on  their 
in-class  observation  of  her  teaching,  these  colleagues 
rated  Snyder  as  "at  standard"  for  her  first  year  on  the 
first  five  function  areas  of  the  Teacher  Performance  Ap- 
praisal Instrument  (TPAI).  These  function  areas  were 
management  of  instructional  time,  management  of  stu- 
dent behavior,  instructional  presentation,  instructional 
monitoring  of  student  performance,  and  instructional 
feedback. 

However,  during  Snyder's  second  year,  these  col- 
leagues found  her  teaching  unsatisfactory:  she  let  her  as- 
sistant handle  much  of  the  teaching  and  did  not  manage 
the  behavior  of  her  students  well.  On  several  occasions 
observers  gave  her  oral  and  written  suggestions  on  how 


to  improve  her  teaching  effectiveness.   In   response, 
Snyder  reportedly  laughed  and  explained  why  the  sug-      / 1 
gestions  would  not  work  in  her  classroom  or  why  she      \p 
did  not  agree  with  them. 

At  the  end  of  Snyder's  second  year,  she  received  a 
"below  standard"  rating  on  the  management  of  instruc- 
tional time  and  instructional  presentation  areas  of  the 
TPAI.  Before  April  15  of  Snyder's  second  year  of  teach- 
ing, the  board  notified  Snyder  that  her  initial  certificate 
would  not  be  converted  to  a  continuing  certificate. 
Snyder  appealed  this  decision  to  the  Office  of  Adminis- 
trative Hearings. 

Holding:  The  hearing  officer  held  that  the  Depart- 
ment of  Public  Instruction  (DPI),  upon  the  Buncombe 
County  Board  of  Education's  recommendation,  prop- 
erly refused  to  grant  Snyder  a  continuing  certificate. 
The  Buncombe  County  school  system  had  a  compre- 
hensive plan  for  initially  certified  personnel,  and  Snyder 
was  aware  of  the  plan's  guidelines.  In  accordance  with 
DPI  rules.  Buncombe  County  officials  determined  that 
Snyder  did  not  qualify  for  a  continuing  certificate  be- 
cause during  her  second  year,  two  of  her  first  five  scores 
on  the  TPAI  were  below  standard.  DPI  rules  prohibited 
Buncombe  County  from  recommending  Snyder  for  a  A 
continuing  certificate  under  these  circumstances.  V| 

Based  on  evidence  submitted  by  the  DPI,  Snyder 
received  the  benefit  of  extensive  professional  support 
and  she  chose  to  ignore  it.  Snyder  failed  to  show  by  sub- 
stantial evidence  that  the  "below  standard"  ratings  she 
received  were  arbitrarily  or  capriciously  given. 

Teacher's  divorce  transcript,  in  which  he  admitted  to 
having  lascivious  relations  with  three  female  students 
between  the  ages  of  thirteen  and  sixteen  during  the 
years  1981  through  1986,  can  be  used  as  the  basis  for 
revoking  his  teaching  certificate.  Hasty  v.  State  Board 
of  Education,  In  the  Office  of  Administrative  Hearings, 
95  EDC  0027  (Oct.  9,  1995). 

Facts:  Based  on  evidence  in  Haydn  Hasty's  1991 
divorce  transcript  that  between  1981  and  1986  he  had 
lascivious  relations  with  three  female  students  from 
thirteen  to  sixteen  years  old,  the  superintendent  of  pub- 
lic instruction  found  good  cause  to  revoke  Hasty's 
teaching  certificate.  Hasty  appealed  this  decision  to  the 
Office  of  Administrative  Hearings,  and  the  State  Board 
of  Education  (SBE)  moved  to  have  Hasty's  appeal  dis- 
missed because  he  presented  no  evidence  that  would  / 
entitle  him  to  keep  his  certificate.                                               ^ 

Hasty  presented  three  arguments  for  why  his  ap- 
peal should  not  be  dismissed.  First,  Hasty  had  filed  an 
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affidavit  denying  two  of  the  three  incidents  of  lascivious 
conduct  with  students.  Second,  Hasty  argued  that  the 
SBE  was  equitably  estopped  from  revoking  his  certificate 
now  because  it  had  waited  too  long  after  the  time  the 
allegations  of  lascivious  conduct  came  into  the  open 
in  1991.  Finally,  Hasty  argued  that  under  G.S.  11 5C- 
325(e)(4),  the  teacher  tenure  act,  his  actions  occurred 
too  long  ago  to  provide  the  basis  for  revoking  his 
certificate. 

Holding:  The  hearing  officer  granted  the  SBE's 
motion  for  summary  judgment,  finding  that  Hasty  pre- 
sented no  evidence  that  would  entitle  him  to  keep  his 
certificate. 

The  affidavit  Hasty  submitted  in  this  1995  action 
denied  two  of  the  three  incidents  of  lascivious  conduct 
he  admitted  in  his  1991  divorce  transcript.  Hasty  may 
not,  the  hearing  officer  stated,  create  an  issue  of  fact  to 
avoid  dismissal  by  filing  an  affidavit  contradicting  his 
own  prior  sworn  testimony.  Therefore,  Hasty's  protes- 
tations of  innocence  regarding  two  of  the  incidents  are 
unavailing  in  his  cause. 

The  hearing  officer  also  rejected  Hasty's  second  ar- 
gument, that  the  SBE  knew,  or  should  have  known,  of 
his  misconduct  years  ago  and  was  therefore  equitably 
prohibited  from  acting  on  it  now.  The  SBE  did  not  learn 
of  the  incidents  until  July  1994,  the  hearing  officer 
found,  and  within  three  months  of  that  time  deter- 
mined reasonable  cause  to  revoke  Hasty's  certificate. 
Whether  or  not  anyone  in  Hasty's  school  unit  knew  of 
his  misbehavior,  the  hearing  officer  refused  to  attribute 
such  knowledge  to  the  SBE. 

The  hearing  officer  rejected  Hasty's  final  argument 
as  well.  Hasty  asserted  that  although  G.S.  115C- 
325(e)(4)  excepts  acts  such  as  his  (involving  immorality 
with  students)  from  the  three-year  limitation  for  con- 
duct upon  which  dismissals  can  be  based,  this  exception 
from  the  three-year  limitation  was  enacted  in  1992,  too 
late  to  cover  his  actions.  The  lascivious  misconduct 
Hasty  engaged  in  occurred  between  1981  and  1986,  and 
Hasty  argued  that  the  three-year  period  for  bringing 
charges  against  him  expired  in  1989  and  could  not  be 
revived  by  the  1992  exception.  In  response  to  this  argu- 
ment, the  hearing  officer  first  noted  that  the  time  limi- 
tation in  G.S.  115C-325(e)(4)  is  expressly  applicable 
only  to  dismissals  of  teachers  by  local  superintendents. 
Second,  the  hearing  officer  found  that  ahhough  the 
regulation  governing  revocation  of  teaching  certificates 
[N.C.  Admin.  Code  tit.  16  ch.  6C  §  .0312(a)(8)]  does 
selectively  incorporate  parts  of  G.S.  115C-325,  it  does 
not  incorporate  the  three-year  limitation  period  for  be- 


havior upon  which  revocation  of  a  teaching  certificate 
may  be  based. 

The  Office  of  Administrative  Hearings  lacks  jurisdic- 
tion over  community  college  instructor's  claim  of  ra- 
cially discriminatory  discharge.  Breeden  v.  Richmond 
Community  College,  In  the  Office  of  Administrative 
Hearings,  95  OSP  0846  (Sept.l3,  1995). 

Facts:  Willie  Breeden  filed  a  petition  in  the  Office 
of  Administrative  Hearings  alleging  that  he  was  dis- 
missed from  his  position  as  instructor  at  Richmond 
Community  College  due  to  race  discrimination  and  in 
violation  of  his  rights  under  the  State  Personnel  Act, 
G.S.  126-37.  The  college  filed  a  motion  to  dismiss 
Breeden's  claims  for  lack  of  subject  matter  jurisdic- 
tion— that  is,  his  claims  were  not  properly  before  the 
Office  of  Administrative  Hearings  (OAH). 

Holding:  The  hearing  officer  granted  the  college's 
motion  to  dismiss  Breeden's  claim  for  lack  of  subject 
matter  jurisdiction.  The  officer  gave  two  reasons  the 
OAH  could  not  entertain  Breeden's  claim.  First,  em- 
ployees of  state  community  colleges  are  specifically  ex- 
empted from  the  protections  of  the  State  Personnel  Act. 
Because  Breeden  does  not  qualify  for  these  protections, 
there  is  no  basis  for  the  OAH  to  review  his  claim.  Sec- 
ond, Breeden's  employer,  the  Richmond  Community 
College  Board  of  Trustees,  is  a  local  entity  specifically 
exempted  from  the  provisions  of  the  state  Administra- 
tive Procedure  Act,  G.S.  115D-80.  Therefore,  the  OAH 
has  no  jurisdiction  to  review  its  decisions. 

University  employee  failed  to  show  that  she  was  de- 
nied a  promotion  in  retaliation  for  her  complaints 
about  her  supervisor  or  that  she  was  sexually  ha- 
rassed. Wolfe  V.  East  Carolina  University  Department 
of  Biology,  In  the  Office  of  Administrative  Hearings,  94 
OSP1558{Sept.  7,  1995). 

Facts:  Since  1983  Helen  Wolfe  had  worked  as  a 
laboratory  manager's  assistant  in  the  East  Carolina  Uni- 
versity (ECU)  biology  department.  Wolfe's  immediate 
supervisor,  in  the  position  of  Lab  Manager  II  (LMII), 
was  Jerry  Freeman.  The  chair  of  the  department  was  Dr. 
Charles  Bland. 

In  1993  Freeman  resigned  his  position  as  LMII. 
Wolfe  assumed  some  of  the  clerical  duties  of  his  posi- 
tion; other  department  employees  assumed  its  mana- 
gerial and  technical  duties.  In  autumn  of  1993,  Bland 
received  a  call  from  an  officer  of  ECU's  human  re- 
sources department,  who  relayed  that  Wolfe  had  vis- 
ited human  resources  and  expressed  her  belief  that  she 
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was  performing  all  of  the  duties  of  Freeman's  position 
and  that  he,  Bland,  had  promised  her  the  position. 
Bland  expressed  surprise  and  denied  having  made 
such  a  promise. 

Simultaneous  with  Freeman's  resignation,  Bland 
and  the  biology  department  faculty  had  begun  discuss- 
ing the  department's  needs  for  the  next  LMII.  As  the 
position  was  finally  advertised,  the  preferred  qualifi- 
cations were  an  M.S.  degree  in  biology  or  related 
scientific  field  and  either  three  to  five  years'  lab/class- 
room experience  or  equivalent  training  and  experience 
of  five  to  ten  years'  classroom  experience  and  experi- 
ence with  computers  and  instructional  medical/equip- 
ment development,  design,  and  use.  The  position's 
minimum  qualifications  were  a  B.A.  in  a  biological  or 
other  physical  science  and  one  year  of  lab  experience  as 
a  manager  or  research  technician;  or  a  high  school  de- 
gree and  four  years  of  experience  as  a  research  tech- 
nician, research  mechanic,  or  university  laboratory 
mechanic. 

In  August  1994,  as  the  LMII  position  was  being  ad- 
vertised, Wolfe  sent  Bland  a  letter  claiming  that  he  had 
rewritten  the  position  specifically  to  exclude  her  from 
eligibility.  She  repeated  the  allegations  she  made  in  the 
1993  meeting  with  ECU's  human  resources  depart- 
ment. She  also  stated  that  she  intended  to  file  formal 
complaints  with  the  Office  of  Administrative  Hearings 
and  the  Equal  Employment  Opportunity  Commission. 
Wolfe  sent  a  copy  of  her  letter  to  Anne  Jenkins,  acting 
assistant  director  of  ECU's  human  resources  depart- 
ment and  a  personnel  specialist  with  respect  to  State 
Personnel  Act  (SPA)  employees. 

When  Jenkins  met  with  Wolfe,  Wolfe  alleged,  in 
addition  to  the  claims  set  out  in  the  letter,  that  Bland 
had  misused  trust  funds,  that  he  had  accepted  personal 
telephone  calls  in  the  workplace,  and  that  she  had  over- 
heard Bland  make  a  sexual  reference  about  a  former  de- 
partment employee  in  a  call  with  a  person  seeking  a 
reference  for  that  employee.  Bland  reportedly  told  the 
caller  that  he  could  not  evaluate  the  employee's  work, 
but  he  understood  that  she  gave  an  "excellent  blow  job." 

When  Wolfe  filed  a  petition  for  a  contested  case 
hearing  with  the  Office  of  Administrative  Hearings,  she 
also  alleged  that  her  work  environment  was  hostile  be- 
cause of  sexual  harassment.  She  objected  to  nicknames 
she  and  Bland  had  for  each  other  ("Mom"  and  "Boy," 
respectively),  sexual  jokes  and  references  in  office  con- 
versation, and  an  occasion  on  which,  after  she  told 
Bland  she  was  feeling  ill,  he  recommended  that  she 
"bend  over  and  put  your  head  between  my  legs." 


Holding:  The  hearing  officer  ruled  that  Wolfe  had 
failed  to  show  that  Bland  changed  the  job  description      1 1 
for  the  LMII  position  specificaOy  to  exclude  her  because        * 
of  her  complaints  about  him.  She  also  failed  to  show 
that  she  was  the  victim  of  sexual  harassment. 

ECU  presented  convincing  evidence,  including  tes- 
timony from  Jenkins  (the  SPA  personnel  expert),  that 
Wolfe  was  unqualified  for  the  LMII  position  even  be- 
fore the  position's  requirements  were  changed.  Wolfe 
had  a  college  degree  in  art  and  some  accounting  experi- 
ence. She  had  no  teaching  experience,  had  not  per- 
formed any  of  the  lab  management  duties  required  of 
the  position,  and  admitted  that  she  was  not  qualified  for 
the  position.  In  addition,  Bland  testified  that  although 
he  was  on  the  committee  that  created  the  new  LMII  job 
description,  he  did  not  attempt  to  influence  the  out- 
come. Further,  a  member  of  the  LMII  search  committee 
testified  that  Bland  had  no  involvement  in  screening  the 
apphcations  for  the  LMII  position  and  played  no  role  in 
selecting  the  five  applicants  who  were  interviewed — all 
of  whom,  incidentally,  had  completed  master's  degrees 
in  life  science  or  a  related  area.  Because  Wolfe  was 
manifestly  unqualified  for  the  position,  she  could  not 
show  that  retaliation,  rather  than  her  lack  of  credentials,  ^ 
was  the  reason  she  did  not  get  the  position. 

Wolfe's  claim  of  sexual  harassment  also  was  not 
supported  by  the  evidence.  In  addition  to  showing  that 
unwelcome  conduct  based  on  sex  pervaded  the  work  at- 
mosphere and  made  it  hostile  to  women,  Wolfe  was  re- 
quired to  show  that  she  behaved  in  such  a  way  as  to 
make  known  that  the  alleged  sexual  harassment  was  un- 
welcome. Wolfe  herself,  however,  admitted  that  she  had 
never  complained  of  sexual  harassment  until  her  Sep- 
tember 1994  meeting  with  Jenkins.  Also,  all  but  one  of 
Wolfe's  coworkers  identified  her  as  a  regular  and  willing 
participant  in  the  sexual  repartee  that  occurred  in  the 
office.  Finally,  Wolfe  failed  to  present  evidence  that  sex- 
based  conduct  that  did  occur  would  be  offensive  to  a 
reasonable  woman.  All  but  one  of  the  women  who 
testified  said  the  work  atmosphere  was  not  a  hostile  en- 
vironment, and  the  one  woman  who  did  find  the  sexual 
repartee  offensive  said  she  did  not  find  it  offensive 
enough  to  complain. 

Forty-two-year-old  university  employee  failed  to  es- 
tablish that  her  employer's  promotion  of  a  younger 
person  to  a  position  for  which  she  was  qualified  con-         ^ 
stituted  age  discrimination.  Wilson  v.  East  Carolina         ^ 
University,  In  the  Office  of  Administrative  Hearings,  94 
OSP  0143  (Dec.  6,  1994),  Recommended  Decision. 
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Facts:  Lois  Wilson  worked  for  East  Carolina  Uni- 
versity (ECU)  as  a  liaison  between  the  medical  school 
and  the  ECU  grants  administration  office. 

In  1989  she  was  one  of  three  applicants  inter- 
viewed for  an  Accounting  Technician  III  position.  The 
job  posting  for  this  position  set  out  the  followdng  requi- 
sites: graduation  from  high  school;  a  two-year  degree  in 
business  with  at  least  one  year  of  additional  education 
or  one  year  of  experience  in  an  accounting  field;  and 
knowledge  of  university  purchasing,  accounts  payable, 
and  payroll  procedures.  Wilson  had  worked  for  ECU 
for  approximately  twelve  years  and  was,  by  virtue  of 
her  experience  in  accounts  payable  and  purchasing, 
qualified  for  the  Accounting  Technician  III  position. 
However,  she  had  no  degree  from  an  accredited  college 
or  university,  little  experience  with  payroll,  infrequent 
contact  with  outside  vendors,  and  limited  knowledge  of 
ecu's  computer  spreadsheet  system. 

After  interviewing  all  three  candidates,  ECU  gave 
the  Accounting  Technician  III  position  to  Melanie 
Bunch,  a  thirty-year-old.  Wilson,  alleging  age  discrimi- 
nation, requested  a  hearing  on  the  matter  before  the 
Office  of  Administrative  Hearings. 

Holding:  The  administrative  law  judge  found  that 
ecu's  decision  to  award  the  position  to  Bunch  instead 
of  Wilson  was  based  on  legitimate,  nondiscriminato- 
ry reasons  and  recommended  that  the  decision  be 
affirmed. 

Wilson  successfully  established  a  prima  facie  case 
of  age  discrimination:  she  was  over  forty  years  of  age; 
she  was  qualified  for  the  position  she  sought;  and  the 
position  was  filled  by  a  person  who  was  under  forty. 

As  she  had  made  this  showing,  the  burden  then 
switched  to  ECU  to  show  specific,  nondiscriminatory 
reasons  why  it  hired  Bunch  over  Wilson.  ECU  showed 
that  Bunch,  who  had  worked  for  ECU  for  more  than 
four  years,  had  qualifications  superior  to  Wilson's:  she 
had  a  four-year  degree  in  business  administration, 
knew  the  Lotus  1-2-3  spreadsheet  used  by  ECU,  had 
had  daily  contact  with  outside  vendors,  and  had 
worked  both  in  ECU's  accounts  payable  department 
and  its  payroll  department. 

Because  Wilson  was  unable  to  show  that  the  rea- 
sons advanced  by  ECU  for  choosing  Bunch  were  pre- 
texts to  cover  up  intentional  age  discrimination,  Wilson 
failed  to  make  her  case. 


Other  Cases 


Trial  court  improperly  allowed  nineteen-year-old  stu- 
dents with  learning  disabilities  to  participate  in  inter- 
scholastic  athletics  by  enjoining  enforcement  of  state 
athletic  association's  age  limit  rule.  Sandison  v.  Michi- 
gan High  School  Athletic  Association,  Inc.,  64  F.3d  1026 
(6th  Cir.  1995). 

Facts:  Ronald  Sandison  and  Craig  Stanley  were  se- 
niors in  Michigan  public  high  schools  who,  as  a  result  of 
learning  disabilities,  were  behind  the  typical  school 
grade  for  students  their  age:  both  students  were  nine- 
teen at  the  beginning  of  their  senior  year.  A  Michigan 
High  School  Athletic  Association  (MHSAA)  rule  pro- 
viding that  students  who  turn  nineteen  by  September  1 
of  the  school  year  may  not  participate  in  interscholastic 
high  school  sports  kept  Sandison  and  Stanley  from  run- 
ning on  their  schools'  track  teams. 

Sandison  and  Stanley  filed  suit  in  federal  district 
court,  alleging  that  the  MHSAA  age  limit  violated  the 
Rehabilitation  Act  of  1973  (RA),  29  U.S.C.  §  794,  and 
titles  II  and  III  of  the  Americans  with  Disabilities  Act 
(ADA),  42  U.S.C.  §§  12132,  12182.  In  essence,  they 
claimed  that  the  rule  discriminated  against  them  on  the 
basis  of  their  disabilities.  The  district  court,  pending  a 
full  hearing  on  these  claims,  issued  a  preliminary  in- 
junction allowing  Sandison  and  Stanley  to  join  their 
schools'  track  teams  and  prohibiting  the  MHSAA  from 
punishing  their  schools  for  allowing  them  to  do  so. 

The  MHSAA  appealed,  seeking  to  have  the  injunc- 
tion revoked. 

Holding:  The  Sixth  Circuit  Court  of  Appeals  dis- 
missed as  moot  the  challenge  to  that  portion  of  the  pre- 
liminary injunction  allowing  Sandison  and  Stanley  to 
run  on  their  track  teams,  and  reversed  that  portion  or- 
dering the  MHSAA  to  refrain  fi-om  penalizing  the  two 
schools  for  allowing  Sandison  and  Stanley  to  run. 

The  first  part  of  the  injunction  was  dismissed  as 
moot  because  the  evidence  showed  that  the  track  season 
at  issue  had  ended  and  both  Sandison  and  Stanley  had 
graduated.  Since  there  were  no  more  races  for  them  to 
run,  there  remained  no  controversy  about  this  part  of 
the  case. 

As  to  the  second  part  of  the  injunction,  the  appeals 
court  found  that  the  lower  court  had  abused  its  discre- 
tion in  prohibiting  the  MHSAA  from  sanctioning  the 
two  schools  because  neither  Sandison  nor  Stanley  was 
likely  to  prevail  on  RA  or  ADA  claims. 
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Sandison  and  Stanley  were  unlikely  to  prevail  on 
their  RA  claims,  the  appeals  court  stated,  for  two  rea- 
sons. First,  they  were  not  denied  participation  in  the 
program  solely  by  reason  of  their  disability;  and  second, 
they  were  not  "otherwise  qualified"  under  the  RA  for 
participation  in  the  athletic  program. 

In  relation  to  the  first  element,  the  court  found 
that  Sandison  and  Stanley  were  not  excluded  from  ath- 
letic teams  solely  because  of  their  disability.  Even  with- 
out their  respective  learning  disabilities,  they  failed  to 
meet  the  age  hmit  requirement:  "[their]  respective 
learning  disability  does  not  prevent  the  two  students 
from  meeting  the  age  requirement;  the  passage  of  time 
does."  Sandison  and  Stanley  were  disqualified  by  a  neu- 
tral rule  that  affects  all  nineteen-year-olds,  disabled  and 
nondisabled  alike. 

To  be  "otherwise  qualified"  under  the  RA,  said  the 
court,  an  individual  with  a  disability  must  be  able,  with 
reasonable  accommodations,  to  meet  the  necessary  re- 
quirements of  a  given  program.  The  court  concluded 
that  Sandison  and  Stanley  were  not  "otherwise 
qualified"  within  the  meaning  of  the  RA  because  the  age 
Hmit  rule  was  a  necessary  requirement  of  interscholastic 
athletics:  it  safeguards  against  injury  to  other  players  and 
prevents  the  unfair  competitive  advantage  that  older  and 
larger  participants  might  provide.  In  addition,  requiring 
the  MHSAA,  coaches,  or  physicians  to  make  a  case-by- 
case  determination  whether  a  given  over-age  student 
with  a  disability  would  thwart  these  aims  constitutes  too 
great  a  burden  to  be  called  a  reasonable  accommodation. 
Finally,  the  court  noted,  caUing  a  waiver  of  the  age  limit 
a  reasonable  accommodation  would  be  unusual  because 
in  the  average  RA  case  reasonable  accommodations  help 
an  individual  with  a  disability  overcome  the  effects  of 
that  disability;  here  the  "accommodation"  would  only 
remove  the  age  limit  barrier,  having  no  effect  on  the  stu- 
dents' disabilities  whatsoever. 

In  relation  to  the  ADA  claim,  the  court  first  con- 
cluded that  the  MHSAA  did  not  qualify  as  a  private  en- 
tity covered  by  Title  III  of  the  statute.  Title  III  prohibits 
discrimination  in  public  accommodations  run  by  pri- 
vate entities.  Because  the  track  events  in  which  Sandison 
and  Stanley  participated  were  held  at  public  places 
(such  as  parks  and  school  grounds)  run  by  public  enti- 
ties, no  private  entity  was  implicated,  and  Title  III  does 
not  apply.  The  court's  analysis  of  Sandison  and 
Stanley's  claim  under  Tide  II  of  the  ADA,  which  states 
that  "no  qualified  individual  with  a  disability  shall,  by 
reason  of  such  disability,  be  excluded  from  participa- 
tion in  or  be  denied  the  benefits  of  the  services,  pro- 


grams, or  activities  of  a  public  entity,"  followed  the 
same  reasoning  it  had  on  the  RA  claim.  /I 

Section  of  California's  Proposition  187  excluding  ille- 
gal aliens  from  public  elementary  and  secondary 
schools  violates  the  Fourteenth  Amendment's  Equal 
Protection  Clause;  section  excluding  them  from  pub- 
lic postsecondary  educational  institutions  is  largely 
constitutional.  League  of  United  Latin  American  Citi- 
zens v.  Wilson,  No.  CV  94-7569  MRP,  No.  CV  94-7570 
MRP,  No.  CV  94-7571  MRP,  No.  CV  94-7652  MRP, 
No.  CV  94-0187  MRP,  1995  U.S.  Dist.  LEXIS  17720 
(CD.  CaL  1995). 

Facts:  In  November  of  1994,  California  voters 
passed  ballot  initiative  Proposition  187  which,  in  Part  7, 
required  public  education  personnel  to  (i)  verify  the 
immigration  status  of  children  for  the  purpose  of  deny- 
ing them  access  to  public  elementary  and  secondary 
education;  (ii)  verify  the  immigration  status  of  parents 
of  school  children;  (iii)  report  the  "illegal"  status  of  any 
parent,  guardian,  enrollee,  or  pupil  to  state  agencies  and 
the  Immigration  and  Naturalization  Service  (INS);  and 
(iv)  fully  cooperate  in  accomplishing  an  orderly  transi- 
tion to  a  school  in  the  child's  country  of  origin.  Part  8  of  /f 
the  act  prohibited  public  postsecondary  educational  in-  '^ 
stitutions  from  providing  education  to  persons  who  are 
not  authorized  under  federal  law  to  be  in  the  United 
States.  Officers  of  postsecondary  institutions  were  re- 
quired, like  those  of  elementary  and  secondary  public 
schools,  to  verify  the  immigration  status  of  each  person 
enrolled  in  or  attending  the  institution  and  to  report 
any  person  determined  to  be,  or  under  reasonable  sus- 
picion of  being,  in  the  United  States  in  violation  of  fed- 
eral immigration  laws  to  state  and  federal  authorities. 

The  League  of  United  Latin  American  Citizens 
(LULAC)  and  many  other  organizations  filed  suit  in  the 
federal  court  for  the  central  district  of  California,  seek- 
ing to  enjoin  California  governor  Pete  Wilson  and  other 
state  actors  from  enforcing  Proposhion  187's  provisions 
and  also  requesting  a  court  declaration  that  the  act  was 
unconstitutional. 

LULAC  filed  a  motion  for  summary  judgment,  ar- 
guing that  there  was  no  genuine  issue  of  material  fact  as 
to  the  act's  constitutionality. 

Holding:  For  Part  7,  which  excluded  illegal  aliens 
from  public  elementary  and  secondary  schools,  the 
court  granted  LULAC's  motion  for  summary  judgment.         £ 
Part  8,  however,  the  court  found  constitutional,  except         " 
for  the  requirement  that  postsecondary  school  officials 
report  persons  of  illegal  or  suspected  illegal  status. 
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The  court  based  its  Part  7  decision  on  the  United 
States  Supreme  Court's  opinion  in  Plyler  v.  Doe,  457 
U.S.  202  (1982).  In  Plyler  the  Supreme  Court  struck 
down  a  Texas  statute  denying  free  pubhc  education  to 
children  who  had  not  been  legally  admitted  into  the 
United  States,  holding  that  although  illegal  aliens  are 
not  a  suspect  class  and  the  right  to  education  is  not  fun- 
damental, the  statute  violated  the  Equal  Protection 
Clause  because  it  failed  to  further  some  substantial  in- 
terest of  the  state.  The  Supreme  Court  rejected  Texas's 
arguments  that  denying  these  children  free  public  edu- 
cation protected  the  state  from  an  influx  of  illegal  immi- 
grants, preserved  the  state's  limited  resources  for  the 
education  of  lawful  residents,  and  removed  the  special 
burden  undocumented  children  impose  on  the  state's 
ability  to  provide  high-quality  public  education.  Texas 
failed  to  show  how  any  of  these  interests  were  advanced 
by  denying  public  education  to  illegal  aliens.  The  Su- 
preme Court  went  on  to  note  that  the  children  of  illegal 
immigrants  cannot  affect  their  parents'  conduct  or  their 
own  status  and  that  to  punish  these  innocent  children 
as  a  means  of  controlling  their  parents'  conduct  does 
not,  in  the  Court's  words,  "comport  with  fundamental 
conceptions  of  justice." 

Because  Part  7  of  Proposition  187  is  the  same  as 
the  Texas  statute  struck  down  in  Plyler,  it  cannot  stand. 
Because  Part  7  is  unconstitutional,  the  court  declined  to 
address  LULAC's  argument  that  Part  7  also  directly 
conflicts  with  the  Individuals  with  Disabilities  Educa- 
tion Act,  which  specifically  guarantees  a  free,  appropri- 
ate public  education  to  all  children  with  disabilities, 
regardless  of  immigration  status. 


The  Supreme  Court  has  not  addressed  the  denial 
of  postsecondary  education  to  illegal  aliens,  and  the 
court  here  found  nothing  in  federal  law  to  prevent  it. 
The  court  did  find,  though,  that  requiring  state  agents 
to  make  independent  determinations  of  who  is  and  who 
is  not  in  the  country  legally  and  to  report  such  determi- 
nations to  state  and  federal  authorities  constituted  an 
impermissible  scheme  of  immigration  regulation  pre- 
empted by  federal  law.  If  the  offending  language  is  re- 
moved from  Part  8,  and  regulations  are  enacted 
allowing  state  officials  to  determine  immigration  status 
only  by  reference  to  INS  determinations,  Part  8  would 
be  constitutional. 

[Editor's  Note:  Proposition  187  as  a  whole  required  law 
enforcement,  social  services,  health  care,  and  public 
education  personnel  to  (1)  verify  the  immigration  sta- 
tus of  persons  with  whom  they  come  in  contact;  (2) 
notify  certain  defined  persons  of  their  immigration 
status;  (3)  report  those  persons  to  state  and  federal 
officials;  and  (4)  deny  those  persons  social  services, 
health  care,  and  education.  In  essence  the  plaintiffs  ar- 
gued that  all  provisions  of  the  act  were  preempted  by 
federal  law  as  impermissible  regulations  of  immigra- 
tion, a  power  reserved  exclusively  to  the  federal  gov- 
ernment. Although  most  of  the  provisions  denying 
noneducational  benefits  to  illegal  aliens  were  allowed 
to  stand,  most  provisions  requiring  verification  and  re- 
porting of  immigration  status,  as  well  as  cooperation 
with  state  and  federal  immigration  officials  in  report- 
ing illegal  immigrants,  were  found  unconstitutional 
and  were  severed  from  the  act.]  ■ 
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